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Chapter 6: Ethics and Due Diligence

Note. Corrections were made to this workbook through January of 2023. No subsequent modifications were 
made. For terms used in this chapter, see the Acronyms and Abbreviations section following the index.

For your convenience, in-text website links are also provided as short URLs. Anywhere you see uofi.tax/xxx, 
the link points to the address immediately following in brackets.
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Circular 230 mentions the term “due diligence” in only one section,1 and that specific reference is to diligence as to 
accuracy. Despite this slight mention, due diligence pervades every action a tax professional undertakes with a client 
and every provision of Circular 230. Therefore, rather than concentrating only on diligence as to accuracy, this chapter 
expands this concept to actions undertaken by a tax professional working with a prospective or new client.

Due diligence is always required in preparing tax returns, especially for new clients because their tax history can 
significantly impact their return. Tax law changes add further significance to the influence of previous years’ tax 
returns on the current year’s return. Understanding and applying due diligence to all positions taken in current and 
previous years requires careful review, verification, and confirmation. In other words, moving forward with an 
engagement requires the careful exercise of due diligence.

The term due diligence is now used so commonly that its meaning has dulled with familiarity. In this chapter, the term 
designates the care that a reasonable tax preparer must exercise to avoid causing harm to their client’s tax position, 
legal standing, and finances. Even though it is the care a reasonable preparer must use, it need not be exhaustive.2

A client questionnaire appears in the appendix at the end of this chapter. This chapter discusses many of the items in 
the questionnaire.

In 2008, taxpayers who met first-time homebuyer rules could apply for up to a $7,500 credit to be repaid beginning in 2010 
with a 15-year repayment timetable. In most cases, this program has resulted in a $500 charge to affected taxpayers 
annually until the credit is recaptured.3 IRC §36 required taxpayers to repay the credit in 15 equal installments.4 Thus, a 
taxpayer who received the full credit would see a $500 increase ($7,500 ÷ 15 years = $500 per year) in the amount due or 
decrease in their refund for 15 years, assuming they did not sell the home during that period.

# Practitioner Planning Tip
Practitioners can look up a client’s first-time homebuyer loans at uofi.tax/22ethicsx1
[www.irs.gov/credits-deductions/individuals/first-time-homebuyer-credit-account-look-up].

1. Circular 230, §10.22.
2. Due diligence. Merriam-Webster. [www.merriam-webster.com/dictionary/due%20diligence] Accessed on Jan. 20, 2022. Also see What is 

DUE DILIGENCE? The Law Dictionary. [thelawdictionary.org/due-diligence/] Accessed on Dec. 3, 2021.

FIRST-TIME HOMEBUYER CREDIT

3. Housing and Economic Recovery Act of 2008, PL 110-289, §3011; IRC §36(f)(1).
4. IRC §36(f)(7) establishes the 15-year recapture period.

Note. For more information on the first-time homebuyer program, see the 2010 University of Illinois Federal 
Tax Workbook, Chapter 4: Tax Aspects of Home Ownership. This can be found at uofi.tax/arc
[taxschool.illinois.edu/taxbookarchive].
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DISCUSSION SCENARIO 1
Dan Williams is a local tax professional working as a sole practitioner. Jonathan Winter, a potential new client, 
calls Dan’s office the evening of April 13, 2022, requesting to meet early the following morning. Always interested 
in growing his business, Dan agrees to meet with Jonathan.

Jonathan brings nothing but his 2021 Form W-2, Wage and Tax Statement, to the meeting. Dan asks if he has anything 
else, and Jonathan explains he has not received any other tax documents. Jonathan is pleased with Dan’s quick service 
and the refund shown on his return. It is about $500 greater than refunds in the past few years. Given the late date in 
the filing season, Dan does not ask any other probing questions and does not ask Jonathan to sign an engagement letter 
for what he sees as an easy, straightforward tax return.

Three weeks later, Dan receives a call from an irate Jonathan who tells him the IRS reduced his refund by $500. Dan 
asks Jonathan if he received a first-time homebuyer credit in 2008, which Jonathan confirms. Dan explains how the 
provision in tax law required taxpayers to recapture the credit, resulting in adverse tax adjustments for up to 15 years. 
Jonathan should have told him about the loan. Jonathan responds it was Dan’s job to ask questions. Further, if Dan 
does not pay him what he considers a “contractual refund,” he would complain about him to the local television 
station’s consumer watchdog reporter.

What actions should Dan consider? Refund the $500 difference? Refund the preparation fee? ___________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Does Dan have an implicit obligation under Jonathan’s “contractual refund” to repay the $500 reduction? _________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

How did Dan violate the due diligence provision of Circular 230?_________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Does Jonathan have a valid complaint and demand? ___________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________
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Could Dan have acted differently? If so, how? _______________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

DISCUSSION SCENARIO 2
Use the same facts as Discussion Scenario 1, except Dan Williams is not a sole practitioner but rather an employee of 
a larger practice. Jonathan calls the managing partner complaining about Dan’s error. In reviewing the circumstances 
with Dan, the managing partner concludes that Dan did not follow the established, written procedures for their firm. 
He warns Dan not to pay Jonathan the $500. The managing partner tells Dan that his careless decision to get another 
return out the door could cost the firm much more than the fee charged or even the $500 Jonathan demands. Later that 
same day, the firm’s founder stops by Dan’s office to remind him of the firm’s procedures regarding new clients. The 
firm also has a compliance director who visits Dan and brings another copy of the firm’s procedure manual. He also 
explains to Dan that all returns he prepares going forward must go through a review process before being released to 
the client.

Has the firm conducted itself appropriately? Why or why not? ___________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Is the firm correct in assuming they are responsible for Dan’s actions because he is an employee? Why?__________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Could the firm conclude that Dan is on his own regarding Jonathan’s complaint? ____________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Any additional considerations for Dan?_____________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________
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The Coronavirus Aid, Relief, and Economic Security (CARES) Act provided an option for self-employed taxpayers 
to defer payment on a portion of their self-employment (SE) tax. This provision enabled them to pay half of the social 
security portion of their 2020 SE tax by December 31, 2021 and half by December 31, 2022. The law exempts these 
payments from underpayment penalties.

DISCUSSION SCENARIO 3
Mary Quick is a self-employed beauty consultant. She learned about the tax responsibilities self-employed 
taxpayers face the hard way in 2020, as she owed more than $30,000 when she filed her return in March 2021. 
Mary decided 2021 would be different, so in late March 2021 she hired M&A Bookkeeping to prepare quarterly 
estimated tax payments and her returns in the future. She provided her 2020 return to M&A for reference, as well 
as her income and expenses throughout 2021. M&A noticed Mary had deferred a portion of her SE tax under the 
CARES Act but did not mention this to Mary. M&A then calculated quarterly estimated tax payments to get close 
to breaking even at tax time for 2021. In early 2022, the firm appeared to have met the goal, as Mary’s tax return for 
2021 showed a $250 refund.

Six weeks after her filing, Mary receives a notice from the IRS advising her that she failed to pay the portion of the 
2020 SE tax liability that was due December 31, 2021. In addition to the deferred tax, the IRS assessed penalties for 
late payment. Mary demands M&A pay the underpayment penalty, which they refuse because the tax was related to a 
time before their work with Mary.

Does M&A have any responsibility in paying the penalty and interest? Why or why not?_______________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

What recourse does Mary have, if any, against M&A? __________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

How should M&A’s procedures read to ensure this does not happen again? _________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

SELF-EMPLOYMENT TAX DEFERRAL5

5. CARES Act, PL 116-136, §2302.

Note. For additional discussion regarding this and other tax deferral measures, see the 2020 University of 
Illinois Federal Tax Workbook, Volume A, Chapter 1: New Developments. This can be found at uofi.tax/arc
[taxschool.illinois.edu/taxbookarchive].
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Was it M&A’s responsibility to question Mary to find out if she had received IRS notice CP256V? Or to ask if she had 
paid the SE tax due? What about notifying her that she will receive another CP256V in December 2022 for the 
remaining portion? ____________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Does M&A have any potential Circular 230 violations? ________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Several tax law changes provide for penalty-free withdrawals from qualified retirement plans in recent years because 
of federally declared disasters.6

Additionally, taxpayers could designate individual retirement arrangement (IRA) distributions during 2020 as 
coronavirus-related penalty-free distributions, up to $100,000. Without an election, the taxpayer would include the 
proceeds ratably in income over tax years 2020, 2021, and 2022.7 An election permitted them to include the full taxable 
amount in their income in the year of distribution. However, the election could not be made or revoked after the tax return’s
timely filing.8 The qualified plan withdrawals could be recontributed within three years after the date of the distribution.

DISCUSSION SCENARIO 4
Miles Henson works as a manager for a toy manufacturer. He prepares tax returns as a side business to earn extra 
money. He does not believe continuing education for tax preparation is important because he always purchases current 
tax software to prepare returns and he has faith that software engineers make tax preparation software nearly 100% 
automated and foolproof.

Ernie, a new employee of the toy manufacturer, hears that Miles prepares taxes and asks him to prepare his 2021 
return. Miles asks to see Ernie’s 2020 return and supporting information. He notices documentation for a 2020 
$50,000 plan distribution, but only $16,667 appeared on Ernie’s 2020 return. Miles states that this was an error as, 
based on his experience, distributions must be reported in their entirety in the year distributed, unless partially or 
completely reinvested within 60 days of distribution.

DEFERRAL OF RETIREMENT PLAN DISTRIBUTIONS AND RECONTRIBUTION

6. Disaster Relief for Retirement Plans and IRAs. Jan 3, 2022. IRS. [www.irs.gov/retirement-plans/disaster-relief-for-retirement-plans-and-
iras] Accessed on Jan. 11, 2022.

7. CARES Act, PL 116-136, §2202(a)(5); Consolidated Appropriations Act of 2021, PL 116-260, §302(a)(3)(A), Div. EE.

Note. For more discussion on disaster relief measures for early withdrawals from qualified plans, see the 
2020 and 2021 University of Illinois Federal Tax Workbooks, Volume A, Chapter 1: New Developments. The 
former can be found at uofi.tax/arc [taxschool.illinois.edu/taxbookarchive].

8. IRS Notice 2020-50, 2020-28 IRB 40. 
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Ernie replies that he thought the advice he received was too good to be true but chose to follow it as his former 
preparer Kermit T. Frogger had worked with his family for more than 30 years. Kermit explained this was an 
applicable provision under the CARES Act. Miles is upset and tells Ernie that he must amend his 2020 return. In 
addition to amending Ernie’s 2020 return, Miles makes a referral of Kermit to the Office of Professional 
Responsibility (OPR).

Who is at fault here and what actions should Miles consider? ____________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Was Miles justified in his referral of the previous preparer to OPR? Why or why not? _________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

DISCUSSION SCENARIO 5
Use the same facts as Discussion Scenario 4. Kermit receives a letter from OPR regarding his handling of Ernie’s tax 
engagement. Terrified by the mere receipt of an OPR inquiry, he retains an attorney to reply to OPR. After many 
months of correspondence between the attorney and OPR and paying $10,000 in legal fees, OPR informs Kermit he 
did nothing wrong. He asks his attorney what recourse he might have against the whistleblower, and his attorney states 
that there is no way to discover who made the referral to OPR. However, Kermit surmises it was Ernie’s preparer 
based on the facts.

What are some takeaways from this scenario? ________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

DISCUSSION SCENARIO 6
Use the same facts as in Discussion Scenario 5. A vindicated Kermit T. Frogger runs into Ernie at a local hardware 
store. Kermit is determined to tell Ernie the treatment of the $50,000 plan distribution was correct. Kermit then asks to 
review the return prepared by the new tax professional.

Ernie agrees to meet with Kermit and brings the 2020 amended return and the 2021 return prepared by Miles. Kermit 
provides Ernie with the CARES Act provisions that permitted him to include the pension distribution ratably over 
three years. Kermit notices that no paid preparer’s name or signature appears on either return. When asked if he paid a 
fee for the work performed, Ernie responds that he had. Kermit asks Ernie if he could have Miles’s contact 
information, and Ernie provides it.
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What actions should Kermit take now, if any? Is he required to take any action? _____________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What concerns should Kermit have in making any statements to Ernie about Miles or what Kermit intends to do 
about Miles? ________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What provisions of Circular 230 should Kermit consider before seeking remedies against Miles? _______________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

DISCUSSION SCENARIO 7
George Takey, age 54, found himself in desperate financial straits in 2020. Having lost his job and with limited 
prospects for new employment, he withdraws $100,000 from his retirement funds to survive. Jean Knowsalot, 
George’s tax practitioner, informs him that he is not subject to early withdrawal penalties, much to his relief. This 
withdrawal is related to COVID-19 and meets other requirements that enables George to include it in his income over 
the next three years. Because he withheld sufficient federal income tax on the withdrawal, George elects to include the 
entire distribution in his 2020 income.

In 2021, George’s mother passes away unexpectedly, leaving him an inheritance of $350,000. He contacts Jean 
regarding the tax consequences of the inheritance. In addition, he asks for advice as to what he might do with the 
money. Jean advises him that he does not owe any tax on the inheritance because it came from bank accounts. Jean 
suggests that George pays off the mortgage on his house because getting rid of debt is always a good idea, at least in 
Jean’s mind. While it takes almost all the inheritance to pay off the mortgage, George follows Jean’s advice.

George learns later that the tax law changes in 2020 permit the recontribution of 2020 qualified plan withdrawals
within three years after the date of withdrawal. With the inheritance gone, George does not have the funds to 
recontribute any of the money withdrawn from his retirement account. During an awkward phone call, George asks 
Jean why she did not tell him about the option to recontribute his 2020 withdrawal. She confesses to being unaware of 
this provision, but she tells George he is correct after researching it. George tells Jean that not restoring the withdrawal
cost him thousands of dollars and seriously affected his retirement. He informs her he will no longer use her tax return 
preparation services.
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Should the absence of knowledge regarding tax law provisions be considered a Circular 230 violation? ___________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Does Jean have any liability issues with George? ______________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

What remedies might Jean suggest? ________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Are tax professionals expected to be familiar with all tax law changes?_____________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________
9

Taxpayers with passive activities may have the losses from these activities suspended based on their level of 
participation10 (active, material, or passive). In the case of rental activities, which are passive by definition,11 losses 
are suspended by the level of income reported on Form 1040, U.S. Individual Income Tax Return. Losses may 
remain suspended until the taxpayer disposes of the underlying activity in a fully taxable transaction.12 Suspended 
losses are recorded and tracked on Form 8582, Passive Activity Loss Limitations.

CARRYOVER OF SUSPENDED PASSIVE LOSSES9

9. IRC §469(a)(1).
10. IRC §469(h).
11. IRC §469(c)(2).
12. IRC §469(g)(1).

Note. For more information regarding passive activities, see the 2019 University of Illinois Federal Tax 
Workbook, Volume B, Chapter 4: Selected Real Estate Topics. This can be found at uofi.tax/arc
[taxschool.illinois.edu/taxbookarchive]. Passive loss limitations are also covered in the 2022 University of 
Illinois Federal Tax Workbook, Volume A, Chapter 2: Individual Taxpayer Issues.
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DISCUSSION SCENARIO 8
Roger Metterer has prepared his own tax returns by hand for many years. He invests in several large apartment 
buildings as a side business to his work as an attorney. In November 2022, he closes on the sale of one of the buildings 
he placed into service in 1992.

He engages Mark O’Leara, a tax professional, to handle the reporting of the sale. Mark agrees to prepare the 2022 
return for Roger on the condition that he provides Mark with all supporting documentation requested. Roger provides 
Mark with his 2021 and 2020 returns, both showing single filing status. Mark observes that both returns contain a 
Form 8582 and the most recent return reflects total suspended passive losses of $95,000. Mark also remarks that 
depreciation is missing for all the investment properties on the two returns. Roger explains that he did not know how 
to figure depreciation. He expects to pay no tax on the sale of the apartment building because the suspended losses are 
fully deductible in the year the building is sold.

Does Mark have enough information to prepare the 2022 return for Roger? Why or why not? __________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What additional due diligence should Mark conduct regarding the suspended losses reported on Roger’s previous returns?

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Can Mark rely on the amounts reported as suspended losses as correct, especially given he has never prepared returns 
for Roger before this year?_______________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What other information does Mark need to properly handle this engagement? _______________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

How should Mark deal with the lack of depreciation schedules from previous years? _________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________
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Taxpayers may deduct losses on the disposition of capital assets up to any gains realized in the same year. If losses 
remain after offsetting capital gains, taxpayers may deduct an additional $3,000 unless they use married filing 
separately filing status.13 Any remaining losses can be carried forward indefinitely.14 Taxpayers report capital gains 
and losses on Schedule D, Capital Gains and Losses.15

DISCUSSION SCENARIO 9
Use the same facts as in Discussion Scenario 8. Schedule D of Roger’s 2021 return reflects loss carryforwards of $2.5 
million. The amount of carryover attracts Mark’s attention, and Roger explains he had an especially brutal stretch of 
bad luck with investments “some years ago.” He has been carrying losses forward, subject to the $3,000 annual 
limitation, for a long time. Mark notices no loss carryover information on Roger’s 2020 return, to which Roger replies 
that he must have missed the loss carryover that year.

Has Mark performed enough due diligence to accept the amount of capital loss being carried forward from 2021?___

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Can Mark consider the losses reported on previous returns to not be his responsibility because he did not prepare 
those returns? _______________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Should Mark be suspicious about this engagement, given that 2022 is also the year Roger sold an apartment building?

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

CAPITAL LOSS CARRYOVERS

13. IRC §§1211(b)(1) and (2).
14. IRC §1212(b)(1).

Note. For more discussion on capital gains and losses, see the 2014 University of Illinois Federal Tax 
Workbook, Volume C, Chapter 3: Capital Gains and Losses. This can be found at uofi.tax/arc
[taxschool.illinois.edu/taxbookarchive].

15. Instructions for Schedule D.
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The Tax Cuts and Jobs Act of 2017 (TCJA)16 created the qualified business income deduction (QBID).17 TCJA defines 
QBID as qualified items of income, deduction, gain, or loss effectively connected with a trade or business in the United 
States. This deduction is in effect for tax years 2018 through 2025. In addition to the QBID, if a business activity creates a 
qualified business loss (QBL) during the TCJA years, the loss is carried forward. It reduces the QBID of the activity that 
created the QBL and any other business activity.18 Form 8995, Qualified Business Income Deduction Simplified 
Computation, and instructions for the form provide more information relating to this calculation.

DISCUSSION SCENARIO 10
In 2022, Gary Lay, a CPA, meets with a new client, Logan Idea, who established a business as a sole proprietor. To 
assist Logan with getting his new business off the ground, Gary helps Logan establish proper recordkeeping 
procedures. Gary’s firm provides bookkeeping services for Logan’s new business throughout 2022. The business is 
quite successful.

Thanks to Logan’s successful year, the 2022 tax return reports a QBID deduction of $50,000. This saves Logan a 
significant amount of federal tax.

In 2024, Gary receives a call from Logan regarding correspondence from the IRS disallowing the 2022 QBID 
deduction. Logan’s 2021 tax return reported a QBL of $275,000, which was carried forward to 2022. Gary failed to 
request any previous tax records from Logan because he concentrated his work on Logan’s new business. Logan 
explains that he did have a business that failed miserably in 2021. He does not think this misfortune should impact his 
new enterprise. In addition to proposing a 2022 tax increase of $10,000, the IRS proposes penalties for substantial 
underpayment of tax. Logan tells Gary he called the IRS to explain he had relied on the advice of a tax professional 
and should not be subject to the penalties proposed.

What are the issues in this scenario? _______________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What, if any, responsibilities does Gary have to Logan? ________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

CARRYOVER OF QUALIFIED BUSINESS LOSSES

16. Tax Cuts and Jobs Act, PL 115-97.
17. Tax Cuts and Jobs Act, PL 115-97, §11011; IRC §199(A).
18. Ibid.

Note. For more information regarding QBID and QBLs, see the 2019 University of Illinois Federal Tax 
Workbook, Volume B, Chapter 1: QBID Update. This can be found at uofi.tax/arc [taxschool.illinois.edu/
taxbookarchive].
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What steps should Gary take to resolve the IRS situation? _______________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________
19

Net operating losses (NOLs) occur when business deductions exceed business income. For tax years before 2018, the 
default treatment for taxpayers with an NOL was to carry the loss back to previous years. Alternately, they could 
waive the NOL carryback and carry the loss forward.

TCJA eliminated NOL carrybacks. However, the CARES Act postponed the implementation of the NOL rules 
under TCJA for tax years 2018 through 2020. The TCJA rules for NOLs returned in 2021, so taxpayers cannot 
carryback an NOL unless there is an exception.

DISCUSSION SCENARIO 11
Gilbert Sullivan is an experienced enrolled agent. He recently met with many new clients because a wave of 
retirements has reduced the number of tax professionals practicing in his area. One such new client, Perry Howter, 
brings Gilbert his 2021 return to assist in preparing his 2022 return. The 2021 return contained an NOL carryforward 
of $300,000. Gilbert observes that a large, well-known CPA firm prepared the 2021 return, so he accepts the NOL as 
reported on Perry’s 2021 return without any inquiry as he prepares his 2022 return.

The IRS selects Perry’s 2022 return for examination. The IRS examiner requests from Gilbert all documentation for the 
NOL deduction taken on the 2022 return. Gilbert explains that the NOL was determined before he worked with Perry. 
The IRS examiner tells Gilbert he is responsible for any deductions he takes for a client on a return he prepares.

One consequence of this responsibility is Gilbert’s potential liability for preparer penalties if he is unable to 
substantiate the NOL deduction.20 Another consequence is a possible referral to OPR for disciplinary action.21

How is Gilbert responsible for this situation? _________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

NET OPERATING LOSSES19

19. IRS Pub. 536, Net Operating Losses (NOLs) for Individuals, Estates, and Trusts.

Note. For more discussion regarding NOLs, see the 2020 University of Illinois Federal Tax Workbook, 
Volume A, Chapter 3: Net Operating and Excess Business Losses. This can be found at uofi.tax/arc
[taxschool.illinois.edu/taxbookarchive].

20. IRC §6694; Circular 230, §10.22.
21. Circular 230, §10.1(a)(1).
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What steps should Gilbert take to respond to the IRS request? ___________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What actions should Gilbert consider?______________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________
22

Depending on the year and type of contribution made, taxpayers may deduct up to 20%,23 30%,24 50%,25 60%,26 or 
100%27 of adjusted gross income for contributions made to qualified charities. Contributions greater than those limits 
are eligible to be carried over, generally for five years.28

DISCUSSION SCENARIO 12
Marion Ricard has always believed in philanthropy. She is especially enamored with a local animal shelter, a qualified 
IRC §501(c)(3) organization, and she contributes $100,000 to the shelter annually. Her annual income is about 
$75,000. Some amount of her charitable contributions carries forward in most years. She finds herself needing a new 
tax professional because her preparer of many years retired at the end of 2021.

She meets with Shirley Smith, an enrolled agent, who spends hours with Marion reviewing past returns to confirm 
the amount of charitable contribution carryovers Marion has. Shirley and Marion discuss how to best utilize the 
carryovers. Shirley explains that about $200,000 in carryovers are scheduled to expire within the next few years. 
She suggests Marion stop contributions to the animal shelter until the carryovers are fully utilized. However, 
Marion expresses her belief that the shelter could not function without her support, so she decides to continue her 
annual support, regardless of the tax outcome.

Shirley makes additional inquiries about Marion’s financial status and discovers she has more than $2 million in traditional 
IRA accounts. Shirley suggests Marion convert some of these traditional IRAs to Roth IRAs because, while taxable, the 
additional income generated by the conversion utilizes some charitable contribution carryovers. Marion is ecstatic about 
Shirley’s advice and tells her she plans to recommend her friends start using her as their tax professional.

CHARITABLE CONTRIBUTION CARRYOVERS22

22. IRC §170. See also IRS Pub. 526, Charitable Contributions.
23. IRC §170(b)(1)(D)(i)(I).
24. IRC §§170(b)(1)(B)(i) and (C)(i).
25. IRC §170(b)(1)(E)(ii).
26. IRC §170(b)(1)(G)(i).
27. IRC §170(b)(1)(E)(iv)(I).
28. IRC §170(d)(1).
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How did Shirley meet the due diligence standards? ____________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

What takeaways are there from this scenario? ________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________
29

Taxpayers can elect to deduct §179 property up to $1,080,000 in 2022.30 The entity’s taxable income limits the §179 
deduction. There are many modifications applicable to the taxable income limit.31 Amounts currently not available are 
carried over to potentially be used in subsequent years. Carryover of §179 expense elections from previous tax years 
are reported on Form 4562, Depreciation and Amortization (Including Information on Listed Property).32

DISCUSSION SCENARIO 13
Mary Carney has been self-employed for several years and seeks a new preparer for her 2022 return. She engages the 
services of Joe Calx, an unenrolled preparer, to assist her with her 2022 return. She brings her past three years’ returns 
with her to the meeting. Joe spends little time reviewing the previous returns and appears more interested in how much 
time he is spending on the meeting. Several weeks later, Joe’s office calls Mary and informs her the 2022 returns are 
ready to be picked up and she owes $20,000.

After picking up her draft returns to review, she notices her Schedule C, Profit or Loss From Business, has no entry for 
depreciation. She recalls a conversation with her previous preparer about assets she purchased in 2021. They elected 
§179 expensing, despite the limit on her §179 deduction imposed by her business’s 2021 net income. This limitation 
generated a carryover to 2022. Mary agreed to this because she anticipated a large increase in her business’s net 
income in 2022.

Mary calls Joe to ask why the §179 carryover was not used this year, to which Joe provides no answer. Mary replies 
that she is glad she had not yet signed her e-file documents or paid Joe’s fee, as she has concluded that choosing Joe 
was a mistake. She returns the prepared tax return to Joe’s office and tells the front desk person the return is not worth 
the paper and ink used to print it. As Mary walks out the door with her backup information, she mutters that it is not 
her job to double-check the work of a supposed tax professional.

IRC §179 CARRYOVERS29

29. IRC §179(b)(3).
30. Rev. Proc. 2021-45, 2021-48 IRB 764.
31. IRC §179(b)(3); Treas. Reg. §1.179-2(c)(1).
32. See instructions for Form 4562.
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What should Joe change in his office operation to prevent a similar situation from reoccurring?_________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What can Joe do to repair the relationship with Mary, if anything? ________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What possible issues could there be if Joe were to tell Mary her returns had already been submitted even though she 
had not signed her e-file documents? _______________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________
33

Taxpayers owning mutual funds or common stock of foreign companies frequently bring their tax preparers Forms 
1099 showing foreign taxes paid. Either foreign income or taxable income may limit the foreign tax credit used in the 
year they pay the tax. Taxpayers can generally carry the balance of the foreign tax credit forward for use in a 
subsequent year.

# Practitioner Planning Tip
Taxpayers usually do not keep track of foreign tax credit carryovers, although it may appear in the 
schedules or worksheets contained in prior-year tax returns. Hence, a tax practitioner should request 
new clients bring several previous years’ tax returns with the supporting detail.

OTHER CREDIT CARRYOVERS33

33. IRC §§27, 901, and 904; IRS Pub. 514, Foreign Tax Credit for Individuals.
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Other credit carryovers include the minimum tax credit (MTC), energy credits, and adoption credits. These credits can 
be quite beneficial to taxpayers in future years. Tax practitioners should be aware of tax credit carryovers and when 
they apply.

DISCUSSION SCENARIO 14
In meeting with Janice, a new client, Carlos Hernandez, an enrolled agent, notices carryovers of both foreign tax 
credits and MTC on her previous years’ returns. He spends two hours explaining to Janice what these are and how she 
may benefit from these credits on future filings. Janice appreciates the time spent and tells Carlos he explained more 
in the two hours they spent together than all the preparers combined she has used over the years. Carlos thanks Janice 
for the compliment and tells her that educating clients as to how taxes work is, in his opinion, his main job.

Is this a common discussion in tax practices? Are these reasonable expectations for clients? ____________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

When a taxpayer determines that cancellation of debt is not currently recognized as income, they must either reduce 
tax attributes or elect to reduce basis. Tax attributes generally reduced include capital loss carryovers, credit 
carryovers, NOLs, MTCs, among others.34 Alternatively, taxpayers may elect to reduce their basis in depreciable 
property before reducing other tax attributes.35

Timing is critical. Taxpayers typically reduce tax attributes immediately after the year the lender discharged the 
indebtedness.36 For example, a November 15, 2021, discharge of debt triggers a January 1, 2022, reduction of tax 
attributes. However, in situations involving the sale of real estate securing debt that was forgiven, the taxpayer may be 
required to reduce the tax attributes immediately before the sale.37 When the taxpayer eventually sells the asset, the 
reduction in tax attributes that results from debt forgiveness is recaptured, resulting in ordinary income.38

A practitioner needs to practice due diligence to determine the correct basis of assets, amounts of tax attributes, and 
the type of depreciation allowed or allowable. When a practitioner accepts an engagement, it can be concluded or at 
least inferred that they are responsible for the items impacting the current return under diligence as to accuracy.

Note. For additional discussion regarding small business credits, see the 2021 University of Illinois Federal 
Tax Workbook, Volume B, Chapter 6: Small Business Issues.

DEBT FORGIVENESS FROM PREVIOUS YEARS

34. IRS Pub. 4681, Canceled Debts, Foreclosures, Repossessions, and Abandonments (for Individuals), p. 10 (2020); IRC §108(b)(2).
35. IRC §108(b)(5).
36. IRC §1017(a). 
37. IRC §1017(b)(3)(F)(iii). See Hussey v. Comm’r, 156 TC 12 (2021).
38. IRC §§1017(d) and 1245(a)(2).

Note. For more information regarding debt cancellation tax issues, see the 2021 University of Illinois Federal 
Tax Workbook, Volume A, Chapter 2: Financial Distress.
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DISCUSSION SCENARIO 15
Robert Vandeblum accepts an engagement with Corbin, a new client. In the initial interview with Corbin, Robert 
learns Corbin had significant credit card debt forgiveness during 2020. In reviewing returns for 2019, 2020, and 2021, 
Robert cannot find any indication that Corbin reported debt forgiveness as income or if Corbin determined that he 
could exclude debt forgiveness from income. Corbin mentions that the absence of these items might explain a letter 
he received from the IRS proposing additional tax because he had not reported debt forgiveness on his 2020 return. 
Robert provides an estimated preparation fee for amending Corbin’s returns in response to the IRS correspondence.

Is this appropriate, or should Robert send Corbin back to his previous preparer to address the IRS correspondence? _

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

Robert completes his due diligence and prepares Corbin’s amended returns. His work results in more tax than the IRS 
proposed in their correspondence. Must Robert insist Corbin file the amended returns he has created?____________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What additional actions should Robert undertake? ____________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________
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39

Determining a new client’s basis in S corporation stock40 or partnership interests41 is crucial in determining:

• If business losses are deductible,

• If distributions are taxable, and

• The amount of gain or loss to which the taxpayer may be subject upon sale or liquidation of their interest.

DISCUSSION SCENARIO 16
Meredith Williams has operated her business as an S corporation since 1991. Her revenue has never exceeded 
$200,000. At the end of every year, she withdraws all the cash except for $100 from the corporation’s bank account. 
This practice follows the advice of the attorney who established her corporation.

She is interested in selling her business in 2022 and contacts Debbie Doright, a local CPA, to assist her with the 
business sale. Debbie asks Meredith to bring in at least the last three years of corporate tax returns. Debbie discovers 
that no balance sheets have been prepared for the S corporation, and its tax return forms have been filed without 
balance sheets. Meredith is asking $200,000 for the stock of her S corporation and expects little, if any, tax on the sale 
because she has invested tens of thousands of dollars back into the business over the years and has never received a 
dime in return.

How should Debbie proceed? _____________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

What can tax professionals do with their clients each year to help future accountants like Debbie not face Meredith’s 
sketchy record situation? _________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

S CORPORATION OR PARTNERSHIP BASIS39

39. S Corporation Stock and Debt Basis. Jan. 13, 2021. IRS. [www.irs.gov/businesses/small-businesses-self-employed/s-corporation-stock-and-
debt-basis] Accessed on Oct. 26, 2021.

40. IRC §1367.
41. IRC §§705 and 722.

Note. For a thorough discussion on S corporation shareholder basis, see the 2010 University of Illinois 
Federal Tax Workbook, Chapter 1: S Corporations. For discussion regarding partnership basis issues, see the 
2017 University of Illinois Federal Tax Workbook, Volume B, Chapter 5: Partnership Issues. These can be 
found at uofi.tax/arc [taxschool.illinois.edu/taxbookarchive].

Basis is also discussed in the 2022 University of Illinois Federal Tax Workbook, Volume A, Chapter 2: 
Individual Taxpayer Issues, and Volume B, Chapter 3: Partnership Basics.
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42

Tax credits exist for post-secondary education expenses with various limitations. Coming into existence in 2008,43 the 
American opportunity credit (AOC) may only be used a total of four times by the same taxpayer during their lifetime.

DISCUSSION SCENARIO 17
Maxwell Edison was majoring in pre-medicine in 2008. He paused his education to earn a living working in his 
family’s silver hammer store. Never one to give up on his dream, he returns to college to complete his final three years 
of undergraduate work in 2022. With the expectation of being eligible for education credits, he seeks out his former 
tax preparer, Joan, who last worked with him in 2008. Maxwell asks if he is eligible for education credits in 2022. Joan 
replies that she does not know because she only retains her records for three years as required by the IRS. 
Additionally, she does not know what education credits Maxwell has claimed since 2008.

What actions should Joan consider?________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

How will establishing an IRS online account benefit Maxwell in this scenario?______________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

What action should Joan take if the IRS does not appear to have complete education credit records for Maxwell? ___

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

If the IRS disallows future education credits, should Joan be concerned about preparer penalties or referrals to OPR?

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________

EDUCATION CREDITS42

42. Education Credits: Questions and Answers. Apr. 30, 2021. IRS. [ww.irs.gov/credits-deductions/individuals/education-credits-questions-
and-answers] Accessed on Oct. 26, 2021.

43. IRC §25A(2)(A).

Note. For additional discussion regarding education credits, see the 2021 University of Illinois Federal Tax 
Workbook, Volume B, Chapter 2: Individual Taxpayer Issues.
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NEW CLIENT QUESTIONNAIRE
Y N

  1. Do you have at least three years of prior tax returns available?

  2. Did you receive a first-time homebuyer credit in 2008? If yes, do you still reside in that home?

  3. Did you defer self-employment tax due in 2020?

  4. In 2020, did you have a qualified retirement plan distribution that you elected to report over three years?

  Have you reinvested or contemplated the reinvestment of part or all of any qualified retirement plan withdrawals 
made in 2020?

  5. Are you aware of any suspended losses from passive activities such as rental properties?

If uncertain, please provide all previous tax returns available starting with the year the property was acquired.

  6. Are you aware of any capital loss carryovers?

  7. Are there qualified business losses reported since 2018?

  8. Do you have any net operating losses? If so, please provide information dating back to when the loss was first incurred.

  9. Did you report any charitable contribution carryovers on previous returns? If yes, please provide substantiation of the 
contribution showing the date, the donee, the amount, and the type of charitable gift (e.g., cash, non-cash, capital 
gain property).

  10. Do you have any tax credit carryovers from past years, such as a foreign tax credit or a minimum tax credit?

  11. Were any of your debts forgiven in past years? How was any exclusion from income addressed?

  12. Are any basis calculations available for your investments? Please provide them.

  13. Do you have any depreciable assets? If yes, please provide depreciation schedules.

  14. Do you have any investments in partnerships or S corporations? If yes, please provide the basis of your investments 
in them.

  15. Have you taken any education credits in prior years? If yes, when were they taken and for which individual in 
the household?

  16. Have you created an IRS online account to access your tax records?

APPENDIX
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CIRCULAR 230

Treasury Department Circular No. 230

Paragraph 1. The authority citation for 31 CFR, part 
10 continues to read as follows:
Authority:  Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 
237 et. seq.; 5 U.S.C. 301, 500, 551-559; 31 U.S.C. 
321; 31 U.S.C. 330; Reorg. Plan No. 26 of 1950, 15 
FR 4935, 64 Stat. 1280, 3 CFR, 1949-1953 Comp., 
p. 1017.

§ 10.0 Scope of part.
 
(a) This part contains rules governing the 

recognition
enrolled agents, enrolled retirement plan agents, 
registered tax return preparers, and other persons 
representing taxpayers before the Internal Revenue 
Service.  Subpart A of this part sets forth rules relating 
to the authority to practice before the Internal Revenue 
Service; subpart B of this part prescribes the duties 
and restrictions relating to such practice; subpart C 
of this part prescribes the sanctions for violating the 
regulations; subpart D of this part contains the rules 
applicable to disciplinary proceedings; and subpart E 
of this part contains general provisions relating to the 

(b) Effective/applicability date.  This section is 
applicable beginning August 2, 2011.

Subpart A — Rules Governing Authority to 
Practice

(a) .  The Commissioner 

Internal Revenue Service necessary to administer 
and enforce this part.  The Commissioner shall 

Responsibility and any other Internal Revenue 

established to administer or enforce this part.  

not limited to: 

shall generally have responsibility for matters related 
to practitioner conduct and shall have exclusive 
responsibility for discipline, including disciplinary 
proceedings and sanctions; and 

to authority to practice before the Internal Revenue 
Service, including acting on applications for 
enrollment to practice before the Internal Revenue 
Service and administering competency testing and 
continuing education.  

established under this part may perform acts necessary 
or appropriate to carry out the responsibilities of their 

the Commissioner.  
(c) Acting.  The Commissioner will designate an 

to perform the duties of an individual appointed 
under paragraph (a) of this section in the absence of 

(d)  Effective/applicability date.  This section is 
applicable beginning August 2, 2011, except that 
paragraph (a)(1) is applicable beginning June 12, 
2014.

§ 10.1 — Page 5
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Treasury Department Circular No. 230

(a) As used in this part, except where the text 
provides otherwise —

(1) Attorney means any person who is a member 
in good standing of the bar of the highest court of 
any state, territory, or possession of the United 
States, including a Commonwealth, or the District of 
Columbia.

(2)  means any person 

accountant in any state, territory, or possession of the 
United States, including a Commonwealth, or the 
District of Columbia.

(3) Commissioner refers to the Commissioner of 
Internal Revenue.

(4) 
Service comprehends all matters connected with a 
presentation to the Internal Revenue Service or any 

rights, privileges, or liabilities under laws or 
regulations administered by the Internal Revenue 
Service.  Such presentations include, but are not 

corresponding and communicating with the Internal 
Revenue Service; rendering written advice with 
respect to any entity, transaction, plan or arrangement, 
or other plan or arrangement having a potential for 
tax avoidance or evasion; and representing a client at 
conferences, hearings, and meetings.

(5) Practitioner means any individual described 
in paragraphs (a), (b), (c), (d), (e), or (f) of §10.3.

(6) A  includes an amended tax return 
and a claim for refund.

(7) Service means the Internal Revenue Service.
(8)  means any individual 

within the meaning of section 7701(a)(36) and 26 
CFR 301.7701-15. 

(b) Effective/applicability date. This section is 
applicable on August 2, 2011.

§ 10.3 Who may practice.

(a) Attorneys. Any attorney who is not currently 
under suspension or disbarment from practice 

before the Internal Revenue Service may practice 

the Internal Revenue Service a written declaration 

and is authorized to represent the party or parties. 
Notwithstanding the preceding sentence, attorneys 
who are not currently under suspension or disbarment 
from practice before the Internal Revenue Service 

IRS before rendering written advice covered under 
§10.37, but their rendering of this advice is practice 
before the Internal Revenue Service.

(b) 
public accountant who is not currently under 
suspension or disbarment from practice before the 
Internal Revenue Service may practice before the 

Revenue Service a written declaration that the 

represent the party or parties. Notwithstanding the 

are not currently under suspension or disbarment 
from practice before the Internal Revenue Service 

IRS before rendering written advice covered under 
§10.37, but their rendering of this advice is practice 
before the Internal Revenue Service. 

(c) Enrolled agents. Any individual enrolled as an 
agent pursuant to this part who is not currently under 
suspension or disbarment from practice before the 
Internal Revenue Service may practice before the 
Internal Revenue Service.

(d) 
(1) Any individual who is enrolled as an actuary 

by the Joint Board for the Enrollment of Actuaries 
pursuant to 29 U.S.C. 1242 who is not currently 
under suspension or disbarment from practice before 
the Internal Revenue Service may practice before the 

Revenue Service a written declaration stating that he 

and is authorized to represent the party or parties on 
whose behalf he or she acts. 

(2) Practice as an enrolled actuary is limited 

Page 6 — § 10.2
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Treasury Department Circular No. 230

to representation with respect to issues involving 
the following statutory provisions in title 26 of 
the United States Code: sections 401 (relating to 

to whether an annuity plan meets the requirements 
of section 404(a) (2)), 404 (relating to deductibility 
of employer contributions), 405 (relating to 

to funding requirements for certain employee 

requirements to collectively bargained plans and 
to plans maintained by more than one employer), 

respect to the employee plan area), 419 (relating 

to transfers of excess pension assets to retiree health 
accounts), 4971 (relating to excise taxes payable as 

section 412), 4972 (relating to tax on nondeductible 

(relating to taxes with respect to funded welfare 

to annual registration of plans), 6058 (relating to 
information required in connection with certain plans 
of deferred compensation), 6059 (relating to periodic 
report of actuary), 6652(e) (relating to the failure 

by pension plan), 6652(f) (relating to the failure to 

plans of deferred compensation), 6692 (relating to 

to the extent to which an Internal Revenue Service 
ruling or determination letter coming under the 
statutory provisions listed here will be applied without 
retroactive effect); and 29 U.S.C. § 1083 (relating to 

 
(3) An individual who practices before the 

Internal Revenue Service pursuant to paragraph (d)
(1) of this section is subject to the provisions of this 

accountants, enrolled agents, enrolled retirement 
plan agents, and registered tax return preparers.

(e) Enrolled retirement plan agents — 

(1) Any individual enrolled as a retirement plan 
agent pursuant to this part who is not currently under 
suspension or disbarment from practice before the 
Internal Revenue Service may practice before the 
Internal Revenue Service.

(2) Practice as an enrolled retirement plan agent 
is limited to representation with respect to issues 
involving the following programs: Employee Plans 
Determination Letter program; Employee Plans 
Compliance Resolution System; and Employee 
Plans Master and Prototype and Volume Submitter 
program. In addition, enrolled retirement plan agents 
are generally permitted to represent taxpayers with 
respect to IRS forms under the 5300 and 5500 series 

but not with respect to actuarial forms or schedules.
(3) An individual who practices before the 

Internal Revenue Service pursuant to paragraph (e)
(1) of this section is subject to the provisions of this 

accountants, enrolled agents, enrolled actuaries, and 
registered tax return preparers. 

(f)  
(1) Any individual who is designated as a 

registered tax return preparer pursuant to §10.4(c) 
of this part who is not currently under suspension 
or disbarment from practice before the Internal 
Revenue Service may practice before the Internal 
Revenue Service.  

(2) Practice as a registered tax return preparer 
is limited to preparing and signing tax returns 
and claims for refund, and other documents for 
submission to the Internal Revenue Service.  A 
registered tax return preparer may prepare all or 
substantially all of a tax return or claim for refund of 
tax.  The Internal Revenue Service will prescribe by 
forms, instructions, or other appropriate guidance the 
tax returns and claims for refund that a registered tax 
return preparer may prepare and sign.  

(3) A registered tax return preparer may represent 
taxpayers before revenue agents, customer service 

the Internal Revenue Service (including the Taxpayer 
Advocate Service) during an examination if the 
registered tax return preparer signed the tax return 
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or claim for refund for the taxable year or period 
under examination.  Unless otherwise prescribed by 
regulation or notice, this right does not permit such 
individual to represent the taxpayer, regardless of 
the circumstances requiring representation, before 

Service or the Treasury Department.  A registered tax 

part also does not include the authority to provide 
tax advice to a client or another person except as 
necessary to prepare a tax return, claim for refund, 
or other document intended to be submitted to the 
Internal Revenue Service.

(4) An individual who practices before the 
Internal Revenue Service pursuant to paragraph (f)
(1) of this section is subject to the provisions of this 

accountants, enrolled agents, enrolled retirement 
plan agents, and enrolled actuaries.

(g) Others. Any individual qualifying under 
paragraph §10.5(e) or §10.7 is eligible to practice 
before the Internal Revenue Service to the extent 
provided in those sections.

(h) 
others.
of the executive, legislative, or judicial branch of the 

of the District of Columbia; a Member of Congress; 
or a Resident Commissioner may not practice before 
the Internal Revenue Service if such practice violates 
18 U.S.C. §§ 203 or 205.

(i) 
employee of any State, or subdivision of any State, 
whose duties require him or her to pass upon, 
investigate, or deal with tax matters for such State 
or subdivision, may practice before the Internal 
Revenue Service, if such employment may disclose 
facts or information applicable to Federal tax matters.

(j) Effective/applicability date. Paragraphs (a), (b), 
and (g) of this section are applicable beginning June 
12, 2014.  Paragraphs (c) through (f), (h), and (i) of 
this section are applicable beginning August 2, 2011.

§ 10.4 Eligibility to become an enrolled agent, 
enrolled retirement plan agent, or registered tax 
return preparer.

(a) 
examination. The Commissioner, or delegate, will 
grant enrollment as an enrolled agent to an applicant 
eighteen years of age or older who demonstrates 
special competence in tax matters by written 
examination administered by, or administered under 
the oversight of, the Internal Revenue Service, who 
possesses a current or otherwise valid preparer tax 

number, and who has not engaged in any conduct 
that would justify the suspension or disbarment of 
any practitioner under the provisions of this part.

(b) 
examination. The Commissioner, or delegate, will 
grant enrollment as an enrolled retirement plan 
agent to an applicant eighteen years of age or older 

retirement plan matters by written examination 
administered by, or administered under the oversight 
of, the Internal Revenue Service, who possesses a 

number or other prescribed identifying number, and 
who has not engaged in any conduct that would justify 
the suspension or disbarment of any practitioner 
under the provisions of this part.

(c)  
The Commissioner, or delegate, may designate 
an individual eighteen years of age or older as 
a registered tax return preparer provided an 
applicant demonstrates competence in Federal tax 
return preparation matters by written examination 
administered by, or administered under the oversight 
of, the Internal Revenue Service, or otherwise meets 
the requisite standards prescribed by the Internal 
Revenue Service, possesses a current or otherwise valid 

identifying number, and has not engaged in any conduct 
that would justify the suspension or disbarment of any 
practitioner under the provisions of this part.

(d) 
employees. The Commissioner, or delegate, may 
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grant enrollment as an enrolled agent or enrolled 
retirement plan agent to an applicant who, by virtue 
of past service and technical experience in the 

enrollment and who has not engaged in any conduct 
that would justify the suspension or disbarment of 
any practitioner under the provisions of this part, 
under the following circumstances:

(1) The former employee applies for enrollment 
on an Internal Revenue Service form and supplies 
the information requested on the form and such other 
information regarding the experience and training of 
the applicant as may be relevant.

Service provides a detailed report of the nature and 

the Internal Revenue Service and a recommendation 

technically or otherwise for the desired authorization.
(3) Enrollment as an enrolled agent based on an 

Revenue Service may be of unlimited scope or it 
may be limited to permit the presentation of matters 
only of the particular specialty or only before the 
particular unit or division of the Internal Revenue 

employment with the Internal Revenue Service will 
be limited to permit the presentation of matters only 

(4) Application for enrollment as an enrolled 
agent or enrolled retirement plan agent based on an 

Revenue Service must be made within three years 
from the date of separation from such employment.

(5) An applicant for enrollment as an enrolled 
agent who is requesting such enrollment based 
on former employment with the Internal Revenue 

continuous employment with the Internal Revenue 
Service during which the applicant must have been 
regularly engaged in applying and interpreting 
the provisions of the Internal Revenue Code and 
the regulations relating to income, estate, gift, 

employment, or excise taxes.
(6) An applicant for enrollment as an enrolled 

retirement plan agent who is requesting such 
enrollment based on former employment with the 
Internal Revenue Service must have had a minimum 

Internal Revenue Service during which the applicant 
must have been regularly engaged in applying and 
interpreting the provisions of the Internal Revenue 

retirement plan matters.
(7) For the purposes of paragraphs (d)(5) and (6) 

of this section, an aggregate of 10 or more years of 
employment in positions involving the application 
and interpretation of the provisions of the Internal 
Revenue Code, at least three of which occurred within 

(e) . Enrollment to practice may be 
granted only to natural persons.

(f) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.5 Application to become an enrolled agent, 
enrolled retirement plan agent, or registered tax 
return preparer.

(a) Form; address. An applicant to become an 
enrolled agent, enrolled retirement plan agent, 
or registered tax return preparer must apply as 
required by forms or procedures established and 
published by the Internal Revenue Service, including 
proper execution of required forms under oath or 

the address under which a successful applicant is 
enrolled or registered and is the address to which all 
correspondence concerning enrollment or registration 
will be sent.

(b) Fee. A reasonable nonrefundable fee may be 
charged for each application to become an enrolled 
agent, enrolled retirement plan agent, or registered 
tax return preparer.  See 26 CFR part 300. 

(c) Additional information; examination. The Internal 
Revenue Service may require the applicant, as a 

§ 10.5 — Page 9

2022 Workbook

Published by the University of Illinois Tax School and copyrighted by the Board of Trustees of the University of Illinois. 
This information was accurate when the webinar was originally presented, but does not reflect subsequent changes in tax law.



2022 Volume A — Chapter 6: Ethics and Due Diligence A275

6

Treasury Department Circular No. 230

additional information and to submit to any written 
or oral examination under oath or otherwise. Upon 

Service will afford the applicant the opportunity to 
be heard with respect to the application.

(d)  
(1) As a condition to consideration of an 

application, the Internal Revenue Service may 
conduct a Federal tax compliance check and 
suitability check. The tax compliance check will be 
limited to an inquiry regarding whether an applicant 

returns and whether the applicant has failed to pay, or 
make proper arrangements with the Internal Revenue 
Service for payment of, any Federal tax debts. 
The suitability check will be limited to an inquiry 
regarding whether an applicant has engaged in any 
conduct that would justify suspension or disbarment 
of any practitioner under the provisions of this part 
on the date the application is submitted, including 
whether the applicant has engaged in disreputable 

be denied only if the results of the compliance or 

practitioner engaged in conduct subject to sanctions 
under §§10.51 and 10.52.  

(2) If the applicant does not pass the tax 
compliance or suitability check, the applicant will 
not be issued an enrollment or registration card or 

applicant who is initially denied enrollment or 
registration for failure to pass a tax compliance 
check may reapply after the initial denial if the 
applicant becomes current with respect to the 

     
(e) Temporary recognition. On receipt of a properly 

executed application, the Commissioner, or delegate, 
may grant the applicant temporary recognition to 
practice pending a determination as to whether status 
as an enrolled agent, enrolled retirement plan agent, 
or registered tax return preparer should be granted.  
Temporary recognition will be granted only in 
unusual circumstances and it will not be granted, in 
any circumstance, if the application is not regular on 
its face, if the information stated in the application, 

application to practice, or the Commissioner, 
or delegate, has information indicating that the 
statements in the application are untrue or that the 
applicant would not otherwise qualify to become 
an enrolled agent, enrolled retirement plan agent, or 
registered tax return preparer.  Issuance of temporary 
recognition does not constitute either a designation 

enrolled retirement plan agent, or registered tax 
return preparer, and the temporary recognition may 
be withdrawn at any time.

(f) Protest of application denial.  The applicant 
will be informed in writing as to the reason(s) for 
any denial of an application. The applicant may, 
within 30 days after receipt of the notice of denial of 

prescribed by the Internal Revenue Service in forms, 
guidance, or other appropriate guidance. A protest 
under this section is not governed by subpart D of 
this part.

(f) Effective/applicability date. This section is 
applicable to applications received on or after 
August 2, 2011.

§ 10.6 Term and renewal of status as an enrolled 
agent, enrolled retirement plan agent, or 
registered tax return preparer.

(a) Term. Each individual authorized to practice 
before the Internal Revenue Service as an enrolled 
agent, enrolled retirement plan agent, or registered 
tax return preparer will be accorded active enrollment 
or registration status subject to renewal of enrollment 
or registration as provided in this part.

(b)  
The Internal Revenue Service will issue an 

individual whose application to practice before the 
Internal Revenue Service is approved. Each card 

retirement plan agent, or registered tax return preparer 
may not practice before the Internal Revenue Service 
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(c) Change of address. An enrolled agent, enrolled 
retirement plan agent, or registered tax return preparer 

Service within 60 days of the change of address. 

the address for purposes of any correspondence 
from the appropriate Internal Revenue Service 

recent application for enrollment or registration, or 
application for renewal of enrollment or registration. 

under this part will not constitute a change of the 

section 6212 of the Internal Revenue Code and 
regulations thereunder.

(d) Renewal. 
(1) In general. Enrolled agents, enrolled 

retirement plan agents, and registered tax return 
preparers must renew their status with the Internal 
Revenue Service to maintain eligibility to practice 
before the Internal Revenue Service. Failure to 

Service of the renewal requirement will not be 

requirement. 
(2) Renewal period for enrolled agents. 

(i) All enrolled agents must renew their preparer 

instructions, or other appropriate guidance. 
(ii) Enrolled agents who have a social security 

the numbers 0, 1, 2, or 3, except for those individuals 
who received their initial enrollment after November 
1, 2003, must apply for renewal between November 
1, 2003, and January 31, 2004. The renewal will be 

effective April 1, 2004. 
(iii) Enrolled agents who have a social security 

the numbers 4, 5, or 6, except for those individuals 
who received their initial enrollment after November 
1, 2004, must apply for renewal between November 
1, 2004, and January 31, 2005. The renewal will be 
effective April 1, 2005. 

(iv) Enrolled agents who have a social security 

the numbers 7, 8, or 9, except for those individuals 
who received their initial enrollment after November 
1, 2005, must apply for renewal between November 
1, 2005, and January 31, 2006. The renewal will be 
effective April 1, 2006. 

(v) Thereafter, applications for renewal as an 
enrolled agent will be required between November 
1 and January 31 of every subsequent third year as 

(2)(iii) of this section according to the last number 

receive initial enrollment as an enrolled agent after 
November 1 and before April 2 of the applicable 
renewal period will not be required to renew their 

following the receipt of their initial enrollment. 
(3) Renewal period for enrolled retirement plan 

agents. 
(i) All enrolled retirement plan agents must 

prescribed by the Internal Revenue Service in forms, 
instructions, or other appropriate guidance. 

(ii) Enrolled retirement plan agents will be 
required to renew their status as enrolled retirement 
plan agents between April 1 and June 30 of every 
third year subsequent to their initial enrollment. 

(4) 
preparers. Registered tax return preparers must 

their status as a registered tax return preparer as 
prescribed by the Internal Revenue Service in forms, 
instructions, or other appropriate guidance. 

(5) Notification of renewal. After review and 
approval, the Internal Revenue Service will notify 
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the individual of the renewal and will issue the 

status as an enrolled agent, enrolled retirement plan 
agent, or registered tax return preparer. 

(6) Fee. A reasonable nonrefundable fee may be 

CFR part 300. 
(7) Forms. Forms required for renewal may be 

obtained by sending a written request to the address 

such other source as the Internal Revenue Service 
will publish in the Internal Revenue Bulletin (see 
26 CFR 601.601(d)(2)(ii)(b)) and on the Internal 
Revenue Service webpage (www.irs.gov).

(e) Condition for renewal: continuing education. 
In order to qualify for renewal as an enrolled agent, 
enrolled retirement plan agent, or registered tax 
return preparer, an individual must certify, in the 
manner prescribed by the Internal Revenue Service, 

of continuing education hours. 
(1) Definitions. For purposes of this section —

(i) Enrollment year means January 1 to 
December 31 of each year of an enrollment cycle.

(ii) Enrollment cycle means the three successive 
enrollment years preceding the effective date of 
renewal. 

(iii) Registration year means each 12-month 
period the registered tax return preparer is authorized 
to practice before the Internal Revenue Service.

(iv) The effective date of renewal
of the fourth month following the close of the period 
for renewal described in paragraph (d) of this section.

(2) For renewed enrollment as an enrolled agent 
or enrolled retirement plan agent —

(i) . A 
minimum of 72 hours of continuing education credit, 
including six hours of ethics or professional conduct, 
must be completed during each enrollment cycle. 

(ii) . A 
minimum of 16 hours of continuing education credit, 
including two hours of ethics or professional conduct, 
must be completed during each enrollment year of an 
enrollment cycle.

(iii)  —

(A) In general. Subject to paragraph (e)(2)(iii)
(B) of this section, an individual who receives initial 
enrollment during an enrollment cycle must complete 
two hours of qualifying continuing education credit 
for each month enrolled during the enrollment cycle. 
Enrollment for any part of a month is considered 
enrollment for the entire month.

 (B) Ethics. An individual who receives 
initial enrollment during an enrollment cycle must 
complete two hours of ethics or professional conduct 
for each enrollment year during the enrollment cycle. 
Enrollment for any part of an enrollment year is 
considered enrollment for the entire year. 

(3) 
. A minimum of 15 hours of 

continuing education credit, including two hours of 
ethics or professional conduct, three hours of Federal 
tax law updates, and 10 hours of Federal tax law 
topics, must be completed during each registration 
year. 

(f)  —
(1) General —

(i) Enrolled agents. To qualify for continuing 
education credit for an enrolled agent, a course of 
learning must —

 (A) Be a qualifying continuing education 
program designed to enhance professional 
knowledge in Federal taxation or Federal tax related 
matters (programs comprised of current subject 
matter in Federal taxation or Federal tax related 
matters, including accounting, tax return preparation 
software, taxation, or ethics); and

 (B) Be a qualifying continuing education 
program consistent with the Internal Revenue Code 
and effective tax administration.

(ii) Enrolled retirement plan agents. To qualify 
for continuing education credit for an enrolled 
retirement plan agent, a course of learning must —

(A) Be a qualifying continuing education 
program designed to enhance professional knowledge 

(B) Be a qualifying continuing education 
program consistent with the Internal Revenue Code 
and effective tax administration.

 (iii) . To 
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qualify for continuing education credit for a registered 
tax return preparer, a course of learning must —

 (A) Be a qualifying continuing education 
program designed to enhance professional 
knowledge in Federal taxation or Federal tax related 
matters (programs comprised of current subject 
matter in Federal taxation or Federal tax related 
matters, including accounting, tax return preparation 
software, taxation, or ethics); and

 (B) Be a qualifying continuing education 
program consistent with the Internal Revenue Code 
and effective tax administration.

(2)  —
(i) Formal programs. A formal program 

(A) Requires attendance and provides each 

discussion leader, or speaker (in other words, a 
person whose background, training, education, and 
experience is appropriate for instructing or leading 
a discussion on the subject matter of the particular 
program); 

(C) Provides or requires a written outline, 
textbook, or suitable electronic educational materials; 
and 

§10.9.
(ii) 

. Qualifying 
continuing education programs include 
correspondence or individual study programs that 
are conducted by continuing education providers 
and completed on an individual basis by the enrolled 
individual. The allowable credit hours for such 
programs will be measured on a basis comparable to 
the measurement of a seminar or course for credit in 
an accredited educational institution. Such programs 
qualify as continuing education programs only if 
they — 

(A) Require registration of the participants by 
the continuing education provider; 

(B) Provide a means for measuring successful 
completion by the participants (for example, a written 

of completion by the continuing education provider; 
(C) Provide a written outline, textbook, or 

suitable electronic educational materials; and 
(D) Satisfy the requirements established for a 

§10.9.
(iii) 

. 
(A) One hour of continuing education credit 

will be awarded for each contact hour completed 
as an instructor, discussion leader, or speaker at 
an educational program that meets the continuing 
education requirements of paragraph (f) of this 
section. 

(B) A maximum of two hours of continuing 
education credit will be awarded for actual subject 
preparation time for each contact hour completed as 
an instructor, discussion leader, or speaker at such 
programs. It is the responsibility of the individual 
claiming such credit to maintain records to verify 
preparation time. 

(C) The maximum continuing education credit 
for instruction and preparation may not exceed four 
hours annually for registered tax return preparers and 
six hours annually for enrolled agents and enrolled 
retirement plan agents.

(D) An instructor, discussion leader, or 
speaker who makes more than one presentation 
on the same subject matter during an enrollment 
cycle or registration year will receive continuing 
education credit for only one such presentation for 
the enrollment cycle or registration year. 

(3) Periodic examination. Enrolled Agents and 
Enrolled Retirement Plan Agents may establish 
eligibility for renewal of enrollment for any 
enrollment cycle by — 

(i) Achieving a passing score on each part of 
the Special Enrollment Examination administered 
under this part during the three year period prior to 
renewal; and 

(ii) Completing a minimum of 16 hours of 
qualifying continuing education during the last year 
of an enrollment cycle. 
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(g) 
. 

(1) All continuing education programs will be 
measured in terms of contact hours. The shortest 
recognized program will be one contact hour. 

(2) A contact hour is 50 minutes of continuous 
participation in a program. Credit is granted only for 
a full contact hour, which is 50 minutes or multiples 
thereof. For example, a program lasting more than 
50 minutes but less than 100 minutes will count as 
only one contact hour.

(3) Individual segments at continuous 
conferences, conventions and the like will be 
considered one total program. For example, two 
90-minute segments (180 minutes) at a continuous 
conference will count as three contact hours.

(4) For university or college courses, each 
semester hour credit will equal 15 contact hours and 
a quarter hour credit will equal 10 contact hours. 

(h) . 
(1) Each individual applying for renewal must 

retain for a period of four years following the date 
of renewal the information required with regard to 
qualifying continuing education credit hours. Such 
information includes —

(i) The name of the sponsoring organization; 
(ii) The location of the program; 

number, and description of its content; 
(iv) Written outlines, course syllibi, textbook, 

and/or electronic materials provided or required for 
the course; 

(v) The dates attended; 
(vi) The credit hours claimed; 
(vii) The name(s) of the instructor(s), discussion 

leader(s), or speaker(s), if appropriate; and 

signed statement of the hours of attendance obtained 
from the continuing education provider. 

(2) To receive continuing education credit for 
service completed as an instructor, discussion leader, 
or speaker, the following information must be 
maintained for a period of four years following the 
date of renewal — 

(i) The name of the sponsoring organization; 

(ii) The location of the program; 
(iii) The title of the program and copy of its 

content; 
(iv) The dates of the program; and 
(v) The credit hours claimed. 

(i) Waivers. 
(1) Waiver from the continuing education 

requirements for a given period may be granted for 
the following reasons —

(i) Health, which prevented compliance with 
the continuing education requirements; 

(ii) Extended active military duty; 
(iii) Absence from the United States for an 

extended period of time due to employment or other 
reasons, provided the individual does not practice 
before the Internal Revenue Service during such 
absence; and 

(iv) Other compelling reasons, which will be 
considered on a case-by-case basis. 

(2) A request for waiver must be accompanied 
by appropriate documentation. The individual is 
required to furnish any additional documentation 
or explanation deemed necessary. Examples of 
appropriate documentation could be a medical 

than the last day of the renewal application period. 
(4) If a request for waiver is not approved, the 

individual will be placed in inactive status. The 

approved and that the individual has been placed on a 
roster of inactive enrolled agents, enrolled retirement 
plan agents, or registered tax return preparers. 

(5) If the request for waiver is not approved, the 

Internal Revenue Service in forms, instructions, or 

section is not governed by subpart D of this part.
(6) If a request for waiver is approved, the 

(7) Those who are granted waivers are required 

or registration. 
(j) . 
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(1) Compliance by an individual with the 
requirements of this part is determined by the Internal 
Revenue Service. The Internal Revenue Service 
will provide notice to any individual who fails to 
meet the continuing education and fee requirements 
of eligibility for renewal. The notice will state the 
basis for the determination of noncompliance and 
will provide the individual an opportunity to furnish 
the requested information in writing relating to 
the matter within 60 days of the date of the notice. 
Such information will be considered in making a 

individual must be informed of the reason(s) for any 
denial of a renewal. The individual may, within 30 
days after receipt of the notice of denial of renewal, 

the Internal Revenue Service in forms, instructions, 
or other appropriate guidance. A protest under this 
section is not governed by subpart D of this part. 

(2) The continuing education records of an 
enrolled agent, enrolled retirement plan agent, or 
registered tax return preparer may be reviewed to 
determine compliance with the requirements and 
standards for renewal as provided in paragraph (f) 
of this section. As part of this review, the enrolled 
agent, enrolled retirement plan agent or registered tax 
return preparer may be required to provide the Internal 
Revenue Service with copies of any continuing 
education records required to be maintained under 
this part. If the enrolled agent, enrolled retirement 
plan agent or registered tax return preparer fails 
to comply with this requirement, any continuing 
education hours claimed may be disallowed. 

application for renewal, who has not made a timely 
response to the notice of noncompliance with the 

the requirements of eligibility for renewal will be 
placed on a roster of inactive enrolled individuals 
or inactive registered individuals. During this time, 
the individual will be ineligible to practice before the 
Internal Revenue Service. 

(4) Individuals placed in inactive status and 
individuals ineligible to practice before the Internal 
Revenue Service may not state or imply that they 

are eligible to practice before the Internal Revenue 
Service, or use the terms enrolled agent, enrolled 
retirement plan agent, or registered tax return 
preparer, the designations “EA” or “ERPA” or other 
form of reference to eligibility to practice before the 
Internal Revenue Service. 

(5) An individual placed in inactive status 
 an 

application for renewal and providing evidence of 
the completion of all required continuing education 
hours for the enrollment cycle or registration year. 
Continuing education credit under this paragraph (j)
(5) may not be used to satisfy the requirements of 
the enrollment cycle or registration year in which the 
individual has been placed back on the active roster. 

(6) An individual placed in inactive status 

requirements for renewal as set forth in this section 
within three years of being placed in inactive 
status. Otherwise, the name of such individual will 
be removed from the inactive status roster and the 

retirement plan agent, or registered tax return 
preparer will terminate. Future eligibility for active 
status must then be reestablished by the individual as 
provided in this section. 

(7) Inactive status is not available to an individual 
who is the subject of a pending disciplinary matter 
before the Internal Revenue Service.

(k) . An individual who no 
longer practices before the Internal Revenue Service 
may request to be placed in an inactive retirement 
status at any time and such individual will be placed 
in an inactive retirement status. The individual will 
be ineligible to practice before the Internal Revenue 
Service. An individual who is placed in an inactive 
retirement status may be reinstated to an active 

providing evidence of the completion of the required 
continuing education hours for the enrollment cycle 
or registration year. Inactive retirement status is not 
available to an individual who is ineligible to practice 
before the Internal Revenue Service or an individual 
who is the subject of a pending disciplinary matter 
under this part.
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(l)  
An individual who is ineligible to practice before the 
Internal Revenue Service by virtue of disciplinary 
action under this part is required to conform to the 
requirements for renewal of enrollment or registration 

(m)  The enrollment and renewal 
of enrollment of actuaries authorized to practice 
under paragraph (d) of §10.3 are governed by the 
regulations of the Joint Board for the Enrollment of 
Actuaries at 20 CFR 901.1 through 901.72. 

(n) Effective/applicability date. This section is 
applicable to enrollment or registration effective 
beginning August 2, 2011. 

§ 10.7 Representing oneself; participating 
in rulemaking; limited practice; and special 
appearances.

(a) Representing oneself. Individuals may appear on 
their own behalf before the Internal Revenue Service 

(b)  Individuals 
may participate in rulemaking as provided by the 
Administrative Procedure Act. See 5 U.S.C. § 553.

(c) Limited practice — 
(1) In general. Subject to the limitations in 

paragraph (c)(2) of this section, an individual who 
is not a practitioner may represent a taxpayer before 
the Internal Revenue Service in the circumstances 
described in this paragraph (c)(1), even if the 
taxpayer is not present, provided the individual 

his or her authority to represent the taxpayer. The 
circumstances described in this paragraph (c)(1) are 
as follows:

(i) An individual may represent a member of his 
or her immediate family.

(ii) A regular full-time employee of an individual 
employer may represent the employer.

(iii) A general partner or a regular full-time 
employee of a partnership may represent the 
partnership.

time employee of a corporation (including a 

association, or organized group may represent the 
corporation, association, or organized group.

(v) A regular full-time employee of a trust, 
receivership, guardianship, or estate may represent 
the trust, receivership, guardianship, or estate.

a governmental unit, agency, or authority may 
represent the governmental unit, agency, or authority 

(vii) An individual may represent any individual 
or entity, who is outside the United States, before 
personnel of the Internal Revenue Service when such 
representation takes place outside the United States.

(2) Limitations. 
(i) An individual who is under suspension or 

disbarment from practice before the Internal Revenue 
Service may not engage in limited practice before the 
Internal Revenue Service under paragraph (c)(1) of 
this section.

(ii) The Commissioner, or delegate, may, 
after notice and opportunity for a conference, deny 
eligibility to engage in limited practice before the 
Internal Revenue Service under paragraph (c)(1) of 
this section to any individual who has engaged in 
conduct that would justify a sanction under §10.50.

(iii) An individual who represents a taxpayer 
under the authority of paragraph (c)(1) of this section 
is subject, to the extent of his or her authority, to such 
rules of general applicability regarding standards 
of conduct and other matters as prescribed by the 
Internal Revenue Service.

(d) Special appearances. The Commissioner, 
or delegate, may, subject to conditions deemed 
appropriate, authorize an individual who is not 
otherwise eligible to practice before the Internal 
Revenue Service to represent another person in a 
particular matter.

(e) . For purposes of this part, a 

personal representative, administrator, or executor) is 
considered to be the taxpayer and not a representative 
of the taxpayer. 

(f) Effective/applicability date. This section is 
applicable beginning August 2, 2011.
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§ 10.8 Return preparation and application of 
rules to other individuals.

(a) . 
Any individual who for compensation prepares or 
assists with the preparation of all or substantially 
all of a tax return or claim for refund must have 

otherwise prescribed in forms, instructions, or other 
appropriate guidance, an individual must be an 

or registered tax return preparer to obtain a preparer 

compensation prepares or assists with the preparation 
of all or substantially all of a tax return or claim for 
refund is subject to the duties and restrictions relating 
to practice in subpart B, as well as subject to the 
sanctions for violation of the regulations in subpart C. 

(b) 
information. Any individual may for compensation 
prepare or assist with the preparation of a tax return 
or claim for refund (provided the individual prepares 
less than substantially all of the tax return or claim for 
refund), appear as a witness for the taxpayer before 
the Internal Revenue Service, or furnish information 
at the request of the Internal Revenue Service or any 

(c) . Any 
individual who for compensation prepares, or assists 
in the preparation of, all or a substantial portion of a 

submission to the Internal Revenue Service is subject 
to the duties and restrictions relating to practice in 
subpart B, as well as subject to the sanctions for 
violation of the regulations in subpart C. Unless 
otherwise a practitioner, however, an individual 
may not for compensation prepare, or assist in the 
preparation of, all or substantially all of a tax return 
or claim for refund, or sign tax returns and claims for 
refund. For purposes of this paragraph, an individual 
described in 26 CFR 301.7701-15(f) is not treated 
as having prepared all or a substantial portion of the 
document by reason of such assistance. 

(d) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.9 Continuing education providers and 
continuing education programs.

(a)  —
(1) In general. Continuing education providers 

are those responsible for presenting continuing 
education programs. A continuing education provider 
must —

(i) Be an accredited educational institution;
(ii) Be recognized for continuing education 

purposes by the licensing body of any State, territory, 
or possession of the United States, including a 
Commonwealth, or the District of Columbia;

(iii) Be recognized and approved by a qualifying 
organization as a provider of continuing education 
on subject matters within §10.6(f) of this part. The 
Internal Revenue Service may, at its discretion, 
identify a professional organization, society or 
business entity that maintains minimum education 
standards comparable to those set forth in this part as 
a qualifying organization for purposes of this part in 
appropriate forms, instructions, and other appropriate 
guidance; or 

(iv) Be recognized by the Internal Revenue 
Service as a professional organization, society, or 
business whose programs include offering continuing 
professional education opportunities in subject 
matters within §10.6(f) of this part. The Internal 
Revenue Service, at its discretion, may require such 
professional organizations, societies, or businesses 

continuing education program in appropriate forms, 
instructions or other appropriate guidance.

(2)  —
(i) In general. A continuing education provider 

is required to obtain a continuing education provider 
number and pay any applicable user fee.

(ii) Renewal. A continuing education provider 
maintains its status as a continuing education provider 
during the continuing education provider cycle by 
renewing its continuing education provider number as 
prescribed by forms, instructions or other appropriate 
guidance and paying any applicable user fee.
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(3) 
. A continuing education 

education program complies with all the following 
requirements — 

(i) Programs must be developed by individual(s) 

(ii) Program subject matter must be current; 
(iii) Instructors, discussion leaders, and speakers 

(iv) Programs must include some means for 
evaluation of the technical content and presentation 
to be evaluated; 

issued by the Internal Revenue Service must be 
provided to the participants who successfully 
complete the program; and 

(vi) Records must be maintained by the 
continuing education provider to verify the 
participants who attended and completed the 
program for a period of four years following 
completion of the program. In the case of continuous 
conferences, conventions, and the like, records must 
be maintained to verify completion of the program 
and attendance by each participant at each segment 
of the program. 

 (4)  — 
(i) In general. Every continuing education 

provider is required to obtain a continuing education 
provider program number and pay any applicable 
user fee for each program offered. Program 
numbers shall be obtained as prescribed by forms, 
instructions or other appropriate guidance. Although, 
at the discretion of the Internal Revenue Service, a 
continuing education provider may be required to 
demonstrate that the program is designed to enhance 
professional knowledge in Federal taxation or 
Federal tax related matters (programs comprised 
of current subject matter in Federal taxation or 
Federal tax related matters, including accounting, tax 
return preparation software, taxation, or ethics) and 
complies with the requirements in paragraph (a)(2)of 
this section before a program number is issued. 

(ii) Update programs. Update programs may 
use the same number as the program subject to 
update. An update program is a program that instructs 
on a change of existing law occurring within one 
year of the update program offering. The qualifying 
education program subject to update must have been 
offered within the two year time period prior to the 
change in existing law.

(iii) Change in existing law. A change in 
existing law means the effective date of the statute or 
regulation, or date of entry of judicial decision, that 
is the subject of the update.

(b) . Compliance by a continuing 
education provider with the requirements of this part 
is determined by the Internal Revenue Service. A 
continuing education provider who fails to meet the 

Revenue Service. The notice will state the basis for 
the determination of noncompliance and will provide 
the continuing education provider an opportunity to 
furnish the requested information in writing relating to 
the matter within 60 days of the date of the notice. The 
continuing education provider may, within 30 days after 

prescribed by the Internal Revenue Service in forms, 
instructions, or other appropriate guidance. A protest 
under this section is not governed by subpart D of this 
part. 

(c) Effective/applicability date. This section is 
applicable beginning August 2, 2011.
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Subpart B — Duties and Restrictions Relating to 
Practice Before the Internal Revenue Service

§ 10.20 Information to be furnished.

(a) 
(1) A practitioner must, on a proper and lawful 

of the Internal Revenue Service, promptly submit 
records or information in any matter before the 
Internal Revenue Service unless the practitioner 
believes in good faith and on reasonable grounds that 
the records or information are privileged.

(2) Where the requested records or information 
are not in the possession of, or subject to the control 

practitioner must promptly notify the requesting 

practitioner must provide any information that the 
practitioner has regarding the identity of any person 
who the practitioner believes may have possession or 
control of the requested records or information. The 
practitioner must make reasonable inquiry of his or her 
client regarding the identity of any person who may 
have possession or control of the requested records 
or information, but the practitioner is not required to 
make inquiry of any other person or independently 

client regarding the identity of such persons.
(3) When a proper and lawful request is made 

Internal Revenue Service, concerning an inquiry 
into an alleged violation of the regulations in this 
part, a practitioner must provide any information the 
practitioner has concerning the alleged violation and 
testify regarding this information in any proceeding 
instituted under this part, unless the practitioner 
believes in good faith and on reasonable grounds that 
the information is privileged. 

(b) 
for records or information. A practitioner may not 
interfere, or attempt to interfere, with any proper 
and lawful effort by the Internal Revenue Service, 

information unless the practitioner believes in good 

faith and on reasonable grounds that the record or 
information is privileged.

(c) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.21 Knowledge of client’s omission.

A practitioner who, having been retained by a 
client with respect to a matter administered by the 
Internal Revenue Service, knows that the client has 
not complied with the revenue laws of the United 
States or has made an error in or omission from any 

the client submitted or executed under the revenue 
laws of the United States, must advise the client 
promptly of the fact of such noncompliance, error, 
or omission. The practitioner must advise the client 
of the consequences as provided under the Code 
and regulations of such noncompliance, error, or 
omission.

§ 10.22 Diligence as to accuracy.

(a) In general. A practitioner must exercise due 
diligence — 

(1) In preparing or assisting in the preparation 

Revenue Service matters; 
(2) In determining the correctness of oral or 

written representations made by the practitioner to 
the Department of the Treasury; and

(3) In determining the correctness of oral or 
written representations made by the practitioner to 
clients with reference to any matter administered by 
the Internal Revenue Service.

(b) Reliance on others.
§§10.34 and 10.37, a practitioner will be presumed 
to have exercised due diligence for purposes of 
this section if the practitioner relies on the work 
product of another person and the practitioner used 
reasonable care in engaging, supervising, training, 
and evaluating the person, taking proper account of 
the nature of the relationship between the practitioner 
and the person.
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(c) Effective/applicability date. Paragraph (a) of 
this section is applicable on September 26, 2007. 
Paragraph (b) of this section is applicable beginning 
June 12, 2014.

§ 10.23 Prompt disposition of pending matters.

A practitioner may not unreasonably delay the 
prompt disposition of any matter before the Internal 
Revenue Service.

§ 10.24 Assistance from or to disbarred or 
suspended persons and former Internal Revenue 
Service employees.

A practitioner may not, knowingly and directly or 
indirectly:

(a) Accept assistance from or assist any person 
who is under disbarment or suspension from practice 
before the Internal Revenue Service if the assistance 
relates to a matter or matters constituting practice 
before the Internal Revenue Service.

(b) Accept assistance from any former government 
employee where the provisions of § 10.25 or any 
Federal law would be violated.

§ 10.25 Practice by former government employees, 
their partners and their associates.

(a)  For purposes of this section — 
(1) Assist means to act in such a way as to advise, 

furnish information to, or otherwise aid another 
person, directly, or indirectly.

(2) Government employee
employee of the United States or any agency of 
the United States, including a special Government 

, or of the 
District of Columbia, or of any State, or a member of 
Congress or of any State legislature.

(3)  is a sole practitioner or 
an employee or associate thereof, or a partner, 

partnership, joint venture, corporation, professional 

practitioners who represent nongovernmental 
parties.

(4)  is 

Government Ethics. 
(5)  includes Treasury regulations, whether 

issued or under preparation for issuance as notices 
of proposed rulemaking or as Treasury decisions, 
revenue rulings, and revenue procedures published 
in the Internal Revenue Bulletin (see 26 CFR 

). 
(b)  — 

(1) No former Government employee may, 
subsequent to Government employment, represent 
anyone in any matter administered by the Internal 
Revenue Service if the representation would violate 
18 U.S.C. 207 or any other laws of the United States.

(2) No former Government employee who 
personally and substantially participated in a 

subsequent to Government employment, represent 
or knowingly assist, in that particular matter, any 

matter.
(3) A former Government employee who within 

a period of one year prior to the termination of 

not, within two years after Government employment 
is ended, represent in that particular matter any person 

(4) No former Government employee may, within 
one year after Government employment is ended, 
communicate with or appear before, with the intent to 

in connection with the publication, withdrawal, 

the development of which the former Government 
employee participated in, or for which, within a period 
of one year prior to the termination of Government 
employment, the former government employee had 

not, however, preclude any former employee from 

a taxpayer before the Internal Revenue Service in 
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parties involving the application or interpretation of 
a rule with respect to that particular matter, provided 
that the representation is otherwise consistent with 
the other provisions of this section and the former 

information acquired by the former employee in the 
development of the rule.

(c) Firm representation — 

Government employee is a member may represent 

party in any particular matter with respect to which 
the restrictions of paragraph (b)(2) of this section 
apply to the former Government employee, in that 

Government employee in such a way to ensure that 
the former Government employee cannot assist in 
the representation. 

(2) When isolation of a former Government 
employee is required under paragraph (c)(1) of 

isolation must be executed under oath by the former 
Government employee and by another member of the 

employee, and the particular matter(s) requiring 

Internal Revenue Service administering or enforcing 
this part.

(d) Pending representation. The provisions of 
this regulation will govern practice by former 
Government employees, their partners and 
associates with respect to representation in particular 

representation commenced before the effective date 
of this regulation.

(e) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.26 Notaries.

A practitioner may not take acknowledgments, 
administer oaths, certify papers, or perform any 

matter administered by the Internal Revenue Service 
and for which he or she is employed as counsel, 
attorney, or agent, or in which he or she may be in any 
way interested.

§ 10.27 Fees.

(a) In general. A practitioner may not charge an 
unconscionable fee in connection with any matter 
before the Internal Revenue Service.

(b) Contingent fees —
(1) Except as provided in paragraphs (b)(2), (3), 

and (4) of this section, a practitioner may not charge 
a contingent fee for services rendered in connection 
with any matter before the Internal Revenue Service. 

(2) A practitioner may charge a contingent 
fee for services rendered in connection with the 

(i) An original tax return; or
(ii) An amended return or claim for refund or 

credit where the amended return or claim for refund 

receiving a written notice of the examination of, or a 
written challenge to the original tax return. 

(3) A practitioner may charge a contingent fee 
for services rendered in connection with a claim 

the determination of statutory interest or penalties 
assessed by the Internal Revenue Service. 

(4) A practitioner may charge a contingent fee 
for services rendered in connection with any judicial 
proceeding arising under the Internal Revenue Code.

(c)  For purposes of this section — 
(1) Contingent fee is any fee that is based, in 

whole or in part, on whether or not a position taken 

the Internal Revenue Service or is sustained either 
by the Internal Revenue Service or in litigation. 
A contingent fee includes a fee that is based on a 
percentage of the refund reported on a return, that 
is based on a percentage of the taxes saved, or that 

contingent fee also includes any fee arrangement 
in which the practitioner will reimburse the client 
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is challenged by the Internal Revenue Service or 
is not sustained, whether pursuant to an indemnity 
agreement, a guarantee, rescission rights, or any 
other arrangement with a similar effect. 

(2) 

for refund or credit, and all matters connected with 
a presentation to the Internal Revenue Service 

laws or regulations administered by the Internal 
Revenue Service. Such presentations include, but 

corresponding and communicating with the Internal 
Revenue Service, rendering written advice with 
respect to any entity, transaction, plan or arrangement, 
and representing a client at conferences, hearings, 
and meetings. 

(d) Effective/applicability date. This section is 
applicable for fee arrangements entered into after 
March 26, 2008.

§ 10.28 Return of client’s records.

(a) In general, a practitioner must, at the request of 
a client, promptly return any and all records of the 
client that are necessary for the client to comply with 
his or her Federal tax obligations. The practitioner 
may retain copies of the records returned to a client. 
The existence of a dispute over fees generally does 
not relieve the practitioner of his or her responsibility 
under this section. Nevertheless, if applicable state law 

a practitioner in the case of a dispute over fees for 
services rendered, the practitioner need only return 

return. The practitioner, however, must provide the 
client with reasonable access to review and copy 
any additional records of the client retained by the 
practitioner under state law that are necessary for the 
client to comply with his or her Federal tax obligations.

(b) For purposes of this section — Records of the 
client include all documents or written or electronic 

materials provided to the practitioner, or obtained 

representation of the client, that preexisted the 
retention of the practitioner by the client. The term also 
includes materials that were prepared by the client or a 
third party (not including an employee or agent of the 
practitioner) at any time and provided to the practitioner 
with respect to the subject matter of the representation. 
The term also includes any return, claim for refund, 

prepared by the practitioner, or his or her employee or 
agent, that was presented to the client with respect to 
a prior representation if such document is necessary 
for the taxpayer to comply with his or her current 
Federal tax obligations. The term does not include any 

or any other document prepared by the practitioner 

practitioner is withholding such document pending the 

fees with respect to such document.

(a) Except as provided by paragraph (b) of 
this section, a practitioner shall not represent a 
client before the Internal Revenue Service if the 

(1) The representation of one client will be 
directly adverse to another client; or

of one or more clients will be materially limited by 

a former client or a third person, or by a personal 
interest of the practitioner.

of interest under paragraph (a) of this section, the 
practitioner may represent a client if —

(1) The practitioner reasonably believes that the 
practitioner will be able to provide competent and 
diligent representation to each affected client;

(2) The representation is not prohibited by law; 
and 
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in writing by each affected client, at the time the 

reasonable period of time after the informed consent, 
but in no event later than 30 days.

(c) Copies of the written consents must be retained 
by the practitioner for at least 36 months from the 
date of the conclusion of the representation of the 
affected clients, and the written consents must be 

Revenue Service on request.
(d) Effective/applicability date. This section is 

applicable on September 26, 2007.

§ 10.30 Solicitation.

(a) Advertising and solicitation restrictions. 
(1) A practitioner may not, with respect to 

any Internal Revenue Service matter, in any way 
use or participate in the use of any form of public 
communication or private solicitation containing a 
false, fraudulent, or coercive statement or claim; or a 
misleading or deceptive statement or claim. Enrolled 
agents, enrolled retirement plan agents, or registered 
tax return preparers, in describing their professional 

imply an employer/employee relationship with the 
Internal Revenue Service. Examples of acceptable 
descriptions for enrolled agents are “enrolled to 
represent taxpayers before the Internal Revenue 
Service,” “enrolled to practice before the Internal 
Revenue Service,” and “admitted to practice before 
the Internal Revenue Service.” Similarly, examples 
of acceptable descriptions for enrolled retirement 
plan agents are “enrolled to represent taxpayers 
before the Internal Revenue Service as a retirement 
plan agent” and “enrolled to practice before the 
Internal Revenue Service as a retirement plan 
agent.” An example of an acceptable description for 
registered tax return preparers is “designated as a 
registered tax return preparer by the Internal Revenue 
Service.”

(2) A practitioner may not make, directly or 
indirectly, an uninvited written or oral solicitation 

of employment in matters related to the Internal 
Revenue Service if the solicitation violates Federal 
or State law or other applicable rule, e.g., attorneys 
are precluded from making a solicitation that is 
prohibited by conduct rules applicable to all attorneys 
in their State(s) of licensure. Any lawful solicitation 
made by or on behalf of a practitioner eligible to 
practice before the Internal Revenue Service must, 
nevertheless, clearly identify the solicitation as 
such and, if applicable, identify the source of the 
information used in choosing the recipient.

(b) Fee information.
(1)(i) A practitioner may publish the availability 

of a written schedule of fees and disseminate the 
following fee information — 

(B) Hourly rates.
(C) Range of fees for particular services.
(D) Fee charged for an initial consultation.

(ii) Any statement of fee information concerning 
matters in which costs may be incurred must include 
a statement disclosing whether clients will be 
responsible for such costs.

(2) A practitioner may charge no more than the 
rate(s) published under paragraph (b)(1) of this 
section for at least 30 calendar days after the last date 
on which the schedule of fees was published.

(c)  Fee 
information may be communicated in professional 
lists, telephone directories, print media, mailings, 
and electronic mail, facsimile, hand delivered 

The method chosen, however, must not cause the 
communication to become untruthful, deceptive, 
or otherwise in violation of this part. A practitioner 
may not persist in attempting to contact a prospective 
client if the prospective client has made it known 
to the practitioner that he or she does not desire 
to be solicited. In the case of radio and television 
broadcasting, the broadcast must be recorded 
and the practitioner must retain a recording of the 
actual transmission. In the case of direct mail and 
e-commerce communications, the practitioner must 
retain a copy of the actual communication, along 
with a list or other description of persons to whom the 
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communication was mailed or otherwise distributed. 
The copy must be retained by the practitioner for a 
period of at least 36 months from the date of the last 
transmission or use.

(d) Improper associations. A practitioner may not, 
in matters related to the Internal Revenue Service, 
assist, or accept assistance from, any person or entity 
who, to the knowledge of the practitioner, obtains 
clients or otherwise practices in a manner forbidden 
under this section. 

(e) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

under Control No. 1545-1726)

§ 10.31 Negotiation of taxpayer checks.

 (a) A practitioner may not endorse or otherwise 
negotiate any check (including directing or accepting 
payment by any means, electronic or otherwise, into 
an account owned or controlled by the practitioner or 

is associated) issued to a client by the government in 
respect of a Federal tax liability.

(b) Effective/applicability date. This section is 
applicable beginning June 12, 2014.

§ 10.32 Practice of law.

Nothing in the regulations in this part may be 
construed as authorizing persons not members of the 
bar to practice law.

§ 10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should provide 
clients with the highest quality representation 
concerning Federal tax issues by adhering to best 
practices in providing advice and in preparing or 
assisting in the preparation of a submission to the 
Internal Revenue Service. In addition to compliance 
with the standards of practice provided elsewhere in 
this part, best practices include the following:

(1) Communicating clearly with the client 

regarding the terms of the engagement. For example, 

purpose for and use of the advice and should have 
a clear understanding with the client regarding the 
form and scope of the advice or assistance to be 
rendered. 

(2) Establishing the facts, determining which 
facts are relevant, evaluating the reasonableness 
of any assumptions or representations, relating the 
applicable law (including potentially applicable 
judicial doctrines) to the relevant facts, and arriving 
at a conclusion supported by the law and the facts.

(3) Advising the client regarding the import of 
the conclusions reached, including, for example, 
whether a taxpayer may avoid accuracy-related 
penalties under the Internal Revenue Code if a 
taxpayer acts in reliance on the advice.

(4) Acting fairly and with integrity in practice 
before the Internal Revenue Service.

(b) 
advisors. Tax advisors with responsibility for 

concerning Federal tax issues or of preparing or 
assisting in the preparation of submissions to the 
Internal Revenue Service should take reasonable steps 

associates, and employees are consistent with the best 
practices set forth in paragraph (a) of this section.

(c) Applicability date. This section is effective after 
June 20, 2005.

§ 10.34 Standards with respect to tax returns and 

(a) . 
(1) A practitioner may not willfully, recklessly, or 

through gross incompetence —
(i) Sign a tax return or claim for refund that 

the practitioner knows or reasonably should know 
contains a position that —

(A) Lacks a reasonable basis;
(B) Is an unreasonable position as described 

in section 6694(a)(2) of the Internal Revenue Code 
(Code) (including the related regulations and other 
published guidance); or
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(C) Is a willful attempt by the practitioner 
to understate the liability for tax or a reckless or 
intentional disregard of rules or regulations by the 
practitioner as described in section 6694(b)(2) of the 
Code (including the related regulations and other 
published guidance).

(ii) Advise a client to take a position on a tax 
return or claim for refund, or prepare a portion of a 
tax return or claim for refund containing a position, 
that —

(A) Lacks a reasonable basis;
(B) Is an unreasonable position as described 

in section 6694(a)(2) of the Code (including the 
related regulations and other published guidance); or

(C) Is a willful attempt by the practitioner 
to understate the liability for tax or a reckless or 
intentional disregard of rules or regulations by the 
practitioner as described in section 6694(b)(2) of the 
Code (including the related regulations and other 
published guidance).

(2) A pattern of conduct is a factor that will 
be taken into account in determining whether a 
practitioner acted willfully, recklessly, or through 
gross incompetence.

(b)  — 
(1) A practitioner may not advise a client to take 

submitted to the Internal Revenue Service unless the 
position is not frivolous. 

(2) A practitioner may not advise a client to 

Internal Revenue Service — 
(i) The purpose of which is to delay or impede 

the administration of the Federal tax laws;
(ii) That is frivolous; or
(iii) That contains or omits information in a 

manner that demonstrates an intentional disregard 
of a rule or regulation unless the practitioner also 
advises the client to submit a document that evidences 
a good faith challenge to the rule or regulation. 

(c) Advising clients on potential penalties — 
(1) A practitioner must inform a client of any 

penalties that are reasonably likely to apply to the 
client with respect to — 

(i) A position taken on a tax return if — 

(A) The practitioner advised the client with 
respect to the position; or

(B) The practitioner prepared or signed the tax 
return; and

submitted to the Internal Revenue Service.
(2) The practitioner also must inform the client 

of any opportunity to avoid any such penalties by 
disclosure, if relevant, and of the requirements for 
adequate disclosure.

(3) This paragraph (c) applies even if the 
practitioner is not subject to a penalty under the 
Internal Revenue Code with respect to the position 

paper submitted.
(d) 

clients. A practitioner advising a client to take 

other paper submitted to the Internal Revenue 
Service, or preparing or signing a tax return as a 
preparer, generally may rely in good faith without 

client. The practitioner may not, however, ignore the 
implications of information furnished to, or actually 
known by, the practitioner, and must make reasonable 
inquiries if the information as furnished appears to 
be incorrect, inconsistent with an important fact or 
another factual assumption, or incomplete.

(e) Effective/applicability date. Paragraph (a) of 
this section is applicable for returns or claims for 

2011. Paragraphs (b) through (d) of this section are 

§ 10.35 Competence.

(a) A practitioner must possess the necessary 
competence to engage in practice before the Internal 
Revenue Service. Competent practice requires the 
appropriate level of knowledge, skill, thoroughness, 
and preparation necessary for the matter for which the 
practitioner is engaged. A practitioner may become 
competent for the matter for which the practitioner 
has been engaged through various methods, such 
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as consulting with experts in the relevant area or 
studying the relevant law.

(b) Effective/applicability date. This section is 
applicable beginning June 12, 2014. 

§ 10.36 Procedures to ensure compliance.

(a) Any individual subject to the provisions of this 
part who has (or individuals who have or share) 
principal authority and responsibility for overseeing 

provision of advice concerning Federal tax matters 
and preparation of tax returns, claims for refund, 
or other documents for submission to the Internal 
Revenue Service, must take reasonable steps to 

effect for all members, associates, and employees 
for purposes of complying with subparts A, B, and 
C of this part, as applicable. In the absence of a 

the principal authority and responsibility described 
in this paragraph, the Internal Revenue Service 
may identify one or more individuals subject to the 
provisions of this part responsible for compliance 
with the requirements of this section.

(b) Any such individual who has (or such 
individuals who have or share) principal authority 
as described in paragraph (a) of this section will be 
subject to discipline for failing to comply with the 
requirements of this section if— 

(1) The individual through willfulness, 
recklessness, or gross incompetence does not take 

procedures to comply with this part, as applicable, 
and one or more individuals who are members of, 

have, engaged in a pattern or practice, in connection 

with this part, as applicable;
(2) The individual through willfulness, 

recklessness, or gross incompetence does not take 

in effect are properly followed, and one or more 
individuals who are members of, associated with, 

pattern or practice, in connection with their practice 

applicable; or
(3)  The individual knows or should know that one 

or more individuals who are members of, associated 

in a pattern or practice, in connection with their 

this part, as applicable, and the individual, through 
willfulness, recklessness, or gross incompetence fails 
to take prompt action to correct the noncompliance.

(c) Effective/applicability date. This section is 
applicable beginning June 12, 2014.

§ 10.37 Requirements for written advice.

(a)  
(1) A practitioner may give written advice 

(including by means of electronic communication) 
concerning one or more Federal tax matters subject to 
the requirements in paragraph (a)(2) of this section. 
Government submissions on matters of general 
policy are not considered written advice on a Federal 
tax matter for purposes of this section. Continuing 
education presentations provided to an audience 

professional knowledge on Federal tax matters 
are not considered written advice on a Federal tax 
matter for purposes of this section. The preceding 
sentence does not apply to presentations marketing 
or promoting transactions.

(2) The practitioner must— 
(i) Base the written advice on reasonable factual 

and legal assumptions (including assumptions as to 
future events);

(ii) Reasonably consider all relevant facts 
and circumstances that the practitioner knows or 
reasonably should know;

(iii) Use reasonable efforts to identify and 
ascertain the facts relevant to written advice on each 
Federal tax matter;

(iv) Not rely upon representations, statements, 

or any other person if reliance on them would be 
unreasonable;
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(v) Relate applicable law and authorities to 
facts; and

(vi) Not, in evaluating a Federal tax matter, take 
into account the possibility that a tax return will not 
be audited or that a matter will not be raised on audit.

(3) Reliance on representations, statements, 

practitioner knows or reasonably should know that 
one or more representations or assumptions on which 
any representation is based are incorrect, incomplete, 
or inconsistent.

(b) Reliance on advice of others. A practitioner 
may only rely on the advice of another person if the 
advice was reasonable and the reliance is in good 
faith considering all the facts and circumstances. 
Reliance is not reasonable when— 

(1) The practitioner knows or reasonably should 
know that the opinion of the other person should not 
be relied on;

(2) The practitioner knows or reasonably should 
know that the other person is not competent or lacks 

(3) The practitioner knows or reasonably should 

violation of the rules described in this part.
(c) Standard of review. 

(1) In evaluating whether a practitioner giving 
written advice concerning one or more Federal 
tax matters complied with the requirements of this 
section, the Commissioner, or delegate, will apply a 
reasonable practitioner standard, considering all facts 
and circumstances, including, but not limited to, the 

of the advice sought by the client.
(2) In the case of an opinion the practitioner 

knows or has reason to know will be used or referred 
to by a person other than the practitioner (or a person 
who is a member of, associated with, or employed by 

recommending to one or more taxpayers a partnership 
or other entity, investment plan or arrangement 

evasion of any tax imposed by the Internal Revenue 
Code, the Commissioner, or delegate, will apply a 
reasonable practitioner standard, considering all 

facts and circumstances, with emphasis given to the 

when determining whether a practitioner has failed 
to comply with this section.

(d) Federal tax matter. A Federal tax matter, as 
used in this section, is any matter concerning the 
application or interpretation of---

6110(i)(1)(B) of the Internal Revenue Code;

obligations under the internal revenue laws and 

(3) Any other law or regulation administered by 
the Internal Revenue Service.

(e) Effective/applicability date. This section is 
applicable to written advice rendered after June 12, 
2014.

§ 10.38 Establishment of advisory committees.

(a) Advisory committees. To promote and maintain 

Revenue Service is authorized to establish one or 
more advisory committees composed of at least 
six individuals authorized to practice before the 
Internal Revenue Service. Membership of an 
advisory committee must be balanced among those 
who practice as attorneys, accountants, enrolled 
agents, enrolled actuaries, enrolled retirement plan 
agents, and registered tax return preparers. Under 
procedures prescribed by the Internal Revenue 
Service, an advisory committee may review and make 
general recommendations regarding the practices, 

§10.1.
(b) Effective date. This section is applicable 

beginning August 2, 2011. 
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Subpart C — Sanctions for Violation of the 
Regulations

§ 10.50 Sanctions.

(a)  The 
Secretary of the Treasury, or delegate, after notice 
and an opportunity for a proceeding, may censure, 
suspend, or disbar any practitioner from practice 
before the Internal Revenue Service if the practitioner 
is shown to be incompetent or disreputable (within 
the meaning of §10.51), fails to comply with any 
regulation in this part (under the prohibited conduct 
standards of §10.52), or with intent to defraud, 
willfully and knowingly misleads or threatens a client 
or prospective client. Censure is a public reprimand. 

(b)  The Secretary of the 
Treasury, or delegate, after due notice and opportunity 
for hearing, may disqualify any appraiser for a 
violation of these rules as applicable to appraisers.

to this subpart C, the appraiser is barred from 
presenting evidence or testimony in any 
administrative proceeding before the Department 
of Treasury or the Internal Revenue Service, 
unless and until authorized to do so by the Internal 
Revenue Service pursuant to §10.81, regardless of 
whether the evidence or testimony would pertain 
to an appraisal made prior to or after the effective 

will not have any probative effect in any 
administrative proceeding before the Department 
of the Treasury or the Internal Revenue Service. 
An appraisal otherwise barred from admission into 
evidence pursuant to this section may be admitted into 
evidence solely for the purpose of determining the 

(c)  
(1) In general. 

(i) The Secretary of the Treasury, or delegate, 
after notice and an opportunity for a proceeding, 
may impose a monetary penalty on any practitioner 
who engages in conduct subject to sanction under 

paragraph (a) of this section.
(ii) If the practitioner described in paragraph 

(c)(1)(i) of this section was acting on behalf of an 

with the conduct giving rise to the penalty, the 
Secretary of the Treasury, or delegate, may impose 

if it knew, or reasonably should have known of such 
conduct.

(2)  The amount of the penalty 
shall not exceed the gross income derived (or to be 
derived) from the conduct giving rise to the penalty.

(3) Coordination with other sanctions. Subject to 
paragraph (c)(2) of this section — 

(i) Any monetary penalty imposed on a 
practitioner under this paragraph (c) may be in 
addition to or in lieu of any suspension, disbarment or 
censure and may be in addition to a penalty imposed 

(c)(1)(ii) of this section.
(ii) Any monetary penalty imposed on an 

or in lieu of penalties imposed under paragraph (c)
(1)(i) of this section.

(d) 
sanction. The Internal Revenue Service may accept 

under §10.50 in lieu of instituting or continuing a 
proceeding under §10.60(a). 

(e) Sanctions to be imposed. The sanctions imposed 
by this section shall take into account all relevant 
facts and circumstances.

(f) Effective/applicability date. This section is 
applicable to conduct occurring on or after August 2, 
2011, except that paragraphs (a), (b)(2), and (e) apply 
to conduct occurring on or after September 26, 2007, 
and paragraph (c) applies to prohibited conduct that 
occurs after October 22, 2004.

§ 10.51 Incompetence and disreputable conduct.

(a)  
Incompetence and disreputable conduct for which 
a practitioner may be sanctioned under §10.50 
includes, but is not limited to — 
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(1) Conviction of any criminal offense under the 
Federal tax laws.

(2) Conviction of any criminal offense involving 
dishonesty or breach of trust.

(3) Conviction of any felony under Federal or 
State law for which the conduct involved renders 

Revenue Service.
(4) Giving false or misleading information, or 

participating in any way in the giving of false or 
misleading information to the Department of the 

tribunal authorized to pass upon Federal tax matters, 
in connection with any matter pending or likely to be 
pending before them, knowing the information to be 
false or misleading. Facts or other matters contained 

and any other document or statement, written or oral, 
are included in the term “information.” 

(5) Solicitation of employment as prohibited 
under §10.30, the use of false or misleading 
representations with intent to deceive a client or 
prospective client in order to procure employment, 
or intimating that the practitioner is able improperly 
to obtain special consideration or action from the 

thereof.
(6) Willfully failing to make a Federal tax return 

in violation of the Federal tax laws, or willfully 
evading, attempting to evade, or participating in any 
way in evading or attempting to evade any assessment 
or payment of any Federal tax.

(7) Willfully assisting, counseling, encouraging a 
client or prospective client in violating, or suggesting 
to a client or prospective client to violate, any Federal 
tax law, or knowingly counseling or suggesting to a 
client or prospective client an illegal plan to evade 
Federal taxes or payment thereof. 

(8) Misappropriation of, or failure properly or 
promptly to remit, funds received from a client for 
the purpose of payment of taxes or other obligations 
due the United States.

Internal Revenue Service by the use of threats, false 
accusations, duress or coercion, by the offer of any 
special inducement or promise of an advantage or by 
the bestowing of any gift, favor or thing of value.

(10) Disbarment or suspension from practice 

accountant, or actuary by any duly constituted 
authority of any State, territory, or possession of the 
United States, including a Commonwealth, or the 
District of Columbia, any Federal court of record or 
any Federal agency, body or board.

(11) Knowingly aiding and abetting another 
person to practice before the Internal Revenue 
Service during a period of suspension, disbarment 
or ineligibility of such other person.

(12) Contemptuous conduct in connection 
with practice before the Internal Revenue Service, 
including the use of abusive language, making false 
accusations or statements, knowing them to be false, 
or circulating or publishing malicious or libelous 
matter.

(13) Giving a false opinion, knowingly, 
recklessly, or through gross incompetence, including 
an opinion which is intentionally or recklessly 
misleading, or engaging in a pattern of providing 
incompetent opinions on questions arising under the 
Federal tax laws. False opinions described in this 

from a knowing misstatement of fact or law, from an 
assertion of a position known to be unwarranted under 
existing law, from counseling or assisting in conduct 
known to be illegal or fraudulent, from concealing 
matters required by law to be revealed, or from 
consciously disregarding information indicating that 
material facts expressed in the opinion or offering 
material are false or misleading. For purposes 
of this paragraph (a)(13), reckless conduct is a 
highly unreasonable omission or misrepresentation 
involving an extreme departure from the standards 
of ordinary care that a practitioner should observe 
under the circumstances. A pattern of conduct is a 
factor that will be taken into account in determining 
whether a practitioner acted knowingly, recklessly, 
or through gross incompetence. Gross incompetence 
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preparation which is grossly inadequate under the 
circumstances, and a consistent failure to perform 
obligations to the client.

(14) Willfully failing to sign a tax return 

signature is required by Federal tax laws unless the 
failure is due to reasonable cause and not due to 
willful neglect.

(15) Willfully disclosing or otherwise using a 
tax return or tax return information in a manner not 
authorized by the Internal Revenue Code, contrary 
to the order of a court of competent jurisdiction, or 
contrary to the order of an administrative law judge 
in a proceeding instituted under §10.60.

other electronic media a tax return prepared by the 
practitioner when the practitioner is required to do 
so by the Federal tax laws unless the failure is due 
to reasonable cause and not due to willful neglect.

(17) Willfully preparing all or substantially 
all of, or signing, a tax return or claim for refund 
when the practitioner does not possess a current or 

or other prescribed identifying number. 
(18) Willfully representing a taxpayer before 

Service unless the practitioner is authorized to do so 
pursuant to this part.

(b) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.52 Violations subject to sanction.

(a) A practitioner may be sanctioned under §10.50 
if the practitioner — 

(1) Willfully violates any of the regulations (other 
than §10.33) contained in this part; or

(2) Recklessly or through gross incompetence 
(within the meaning of §10.51(a)(13)) violates §§ 
10.34, 10.35, 10.36 or 10.37.

(b) Effective/applicability date. This section is 
applicable to conduct occurring on or after September 
26, 2007.

§ 10.53 Receipt of information concerning 
practitioner.

(a) 
Service
Revenue Service has reason to believe a practitioner 

or employee will promptly make a written report 
of the suspected violation. The report will explain 

responsible for administering or enforcing this part.
(b) Other persons. Any person other than an 

having information of a violation of any provision 
of this part may make an oral or written report of 

Revenue Service responsible for administering or 

the Internal Revenue Service. If the report is made 

written report of the suspected violation and submit 

Service responsible for administering or enforcing 
this part.

(c) . No report made 
under paragraph (a) or (b) of this section shall 
be maintained unless retention of the report is 
permissible under the applicable records control 
schedule as approved by the National Archives 
and Records Administration and designated 
in the Internal Revenue Manual. Reports must 
be destroyed as soon as permissible under the 
applicable records control schedule.

(d) . The 
destruction of any report will not bar any proceeding 
under subpart D of this part, but will preclude the 
use of a copy of the report in a proceeding under 
subpart D of this part. 

(e) Effective/applicability date. This section is 
applicable beginning August 2, 2011.
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Subpart D — Rules Applicable to Disciplinary 
Proceedings

§ 10.60 Institution of proceeding.

(a) Whenever it is determined that a practitioner (or 

any provision of the laws governing practice before 
the Internal Revenue Service or the regulations in 
this part, the practitioner may be reprimanded or, in 
accordance with §10.62, subject to a proceeding for 
sanctions described in §10.50.

(b) Whenever a penalty has been assessed against 
an appraiser under the Internal Revenue Code and an 

to enforce this part determines that the appraiser acted 
willfully, recklessly, or through gross incompetence 
with respect to the proscribed conduct, the appraiser 
may be reprimanded or, in accordance with §10.62, 

which are more fully described in §10.62.
(c) Except as provided in §10.82, a proceeding 

will not be instituted under this section unless the 
proposed respondent previously has been advised 
in writing of the law, facts and conduct warranting 
such action and has been accorded an opportunity 
to dispute facts, assert additional facts, and make 
arguments (including an explanation or description 
of mitigating circumstances).

(d) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.61 Conferences.

(a) In general. The Commissioner, or delegate, 

other entity, or an appraiser concerning allegations of 
misconduct irrespective of whether a proceeding has 
been instituted. If the conference results in a stipulation 
in connection with an ongoing proceeding in which the 

is the respondent, the stipulation may be entered in the 
record by either party to the proceeding.

(b)  —
(1) In general. In lieu of a proceeding being 

instituted or continued under §10.60(a), a practitioner 

applicable) may offer a consent to be sanctioned 
under §10.50.

(2) Discretion; acceptance or declination. The 
Commissioner, or delegate, may accept or decline 
the offer described in paragraph (b)(1) of this 
section. When the decision is to decline the offer, 
the written notice of declination may state that the 
offer described in paragraph (b)(1) of this section 
would be accepted if it contained different terms. 
The Commissioner, or delegate, has the discretion to 
accept or reject a revised offer submitted in response 
to the declination or may counteroffer and act upon 
any accepted counteroffer.  

(c) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.62 Contents of complaint.

(a) Charges. A complaint must name the 
respondent, provide a clear and concise description 
of the facts and law that constitute the basis for 
the proceeding, and be signed by an authorized 
representative of the Internal Revenue Service 

it fairly informs the respondent of the charges 
brought so that the respondent is able to prepare a 
defense. 

(b) Specification of sanction. The complaint must 
specify the sanction sought against the practitioner 
or appraiser. If the sanction sought is a suspension, 
the duration of the suspension sought must be 

(c) Demand for answer. The respondent must 

attached to the complaint of the time for answering the 
complaint, which may not be less than 30 days from 
the date of service of the complaint, the name and 
address of the Administrative Law Judge with whom 

the person representing the Internal Revenue Service 
to whom a copy of the answer must be served, and 
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that a decision by default may be rendered against 

required.
(d) Effective/applicability date. This section is 

applicable beginning August 2, 2011.

§ 10.63 Service of complaint; service of other 
papers; service of evidence in support of 

(a) Service of complaint.
(1) In general. The complaint or a copy of the 

complaint must be served on the respondent by any 
manner described in paragraphs (a) (2) or (3) of this 
section.

(2)  
(i) Service of the complaint may be made on 

mail to the last known address (as determined under 
section 6212 of the Internal Revenue Code and the 
regulations thereunder) of the respondent. Where 

receipt duly signed by the respondent will be proof 
of service.

or accepted by the respondent, or is returned 
undelivered, service may be made on the respondent, 

class mail. Service by this method will be considered 
complete upon mailing, provided the complaint is 

known address as determined under section 6212 
of the Internal Revenue Code and the regulations 
thereunder.

(3) 
mail.

(i) Service of the complaint may be made on 
the respondent by delivery by a private delivery 
service designated pursuant to section 7502(f) of the 
Internal Revenue Code to the last known address 
(as determined under section 6212 of the Internal 
Revenue Code and the regulations there under) of the 
respondent. Service by this method will be considered 
complete, provided the complaint is addressed to the 

as determined under section 6212 of the Internal 
Revenue Code and the regulations thereunder.

(ii) Service of the complaint may be made in 

or place of business of, the respondent. Service by 
this method will be considered complete and proof 
of service will be a written statement, sworn or 

identifying the manner of service, including the 
recipient, relationship of recipient to respondent, 
place, date and time of service.

(iii) Service may be made by any other means 
agreed to by the respondent. Proof of service will be 

who served the complaint, identifying the manner 
of service, including the recipient, relationship 
of recipient to respondent, place, date and time of 
service. 

(4) For purposes of this section, respondent 

or appraiser named in the complaint or any other 
person having the authority to accept mail on behalf 

appraiser.
(b) Service of papers other than complaint. Any 

paper other than the complaint may be served on the 
respondent, or his or her authorized representative 
under §10.69(a)(2) by:

known address (as determined under section 6212 
of the Internal Revenue Code and the regulations 

authorized representative,
(2) delivery by a private delivery service 

designated pursuant to section 7502(f) of the 
Internal Revenue Code to the last known address 
(as determined under section 6212 of the Internal 
Revenue Code and the regulations thereunder) 

representative, or
(3) as provided in paragraphs (a)(3)(ii) and (a)(3)

(iii) of this section.
(c) 

Service. Whenever a paper is required or permitted 
to be served on the Internal Revenue Service in 
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connection with a proceeding under this part, 
the paper will be served on the Internal Revenue 

(1) at the address designated in the complaint, or at 
an address provided in a notice of appearance. If no 
address is designated in the complaint or provided 
in a notice of appearance, service will be made on 

authority of §10.1, Internal Revenue Service, 1111 
Constitution Avenue, NW, Washington, DC 20224.

(d) 
Within 10 days of serving the complaint, copies of 
the evidence in support of the complaint must be 
served on the respondent in any manner described in 
paragraphs (a)(2) and (3) of this section.

(e) Filing of papers.
paper is required or permitted in connection with 
a proceeding under this part, the original paper, 

by the Administrative Law Judge. All papers 

part must be served on the other party, unless the 
Administrative Law Judge directs otherwise. A 

Judge.
(f) Effective/applicability date. This section is 

applicable beginning August 2, 2011.

§ 10.64 Answer; default.

(a) Filing.
with the Administrative Law Judge, and served 
on the Internal Revenue Service, within the time 

application of the respondent, the time is extended 
by the Administrative Law Judge.

(b) Contents. The answer must be written and 
contain a statement of facts that constitute the 

admit or deny each allegation set forth in the 
complaint, except that the respondent may state that 

nevertheless, may not deny a material allegation in 
the complaint that the respondent knows to be true, 

information to form a belief, when the respondent 
possesses the required information. The respondent 

defense on which he or she relies. 
(c) 

complaint. Every allegation in the complaint that is 
not denied in the answer is deemed admitted and will 
be considered proved; no further evidence in respect 
of such allegation need be adduced at a hearing.

(d) 
prescribed (or within the time for answer as extended 
by the Administrative Law Judge), constitutes an 
admission of the allegations of the complaint and 
a waiver of hearing, and the Administrative Law 
Judge may make the decision by default without a 
hearing or further procedure. A decision by default 
constitutes a decision under §10.76.

(e)  The answer must be signed by 

representative under §10.69(a)(2) and must 
include a statement directly above the signature 
acknowledging that the statements made in the 
answer are true and correct and that knowing and 
willful false statements may be punishable under 18 
U.S.C. §1001.

(f) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.65 Supplemental charges.

(a) In general
against the respondent by amending the complaint 
with the permission of the Administrative Law Judge 
if, for example — 

(1) It appears that the respondent, in the answer, 
falsely and in bad faith, denies a material allegation 
of fact in the complaint or states that the respondent 

respondent possesses such information; or 
(2) It appears that the respondent has knowingly 
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introduced false testimony during the proceedings 
against the respondent.

(b) Hearing. The supplemental charges may be 
heard with other charges in the case, provided the 
respondent is given due notice of the charges and 
is afforded a reasonable opportunity to prepare a 
defense to the supplemental charges.

(c) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.66 Reply to answer.

ordered by the Administrative Law Judge, no reply 

(b) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.67 Proof; variance; amendment of pleadings.

In the case of a variance between the allegations in 
pleadings and the evidence adduced in support of the 
pleadings, the Administrative Law Judge, at any time 
before decision, may order or authorize amendment 
of the pleadings to conform to the evidence. The 
party who would otherwise be prejudiced by the 
amendment must be given a reasonable opportunity 
to address the allegations of the pleadings as amended 
and the Administrative Law Judge must make 

amended.

§ 10.68 Motions and requests.

(a) Motions — 
(1) In general.

Administrative Law Judge. Unless otherwise ordered 
by the Administrative Law Judge, motions must be 
in writing and must be served on the opposing party 
as provided in §10.63(b). A motion must concisely 
specify its grounds and the relief sought, and, if 
appropriate, must contain a memorandum of facts 
and law in support.

(2)  Either party may 
move for a summary adjudication upon all or any 
part of the legal issues in controversy. If the non-
moving party opposes summary adjudication in the 

otherwise by the Administrative Law Judge.
(3) Good Faith.

extension of time, a motion for postponement of a 
hearing, or any other non-dispositive or procedural 

whether there is any objection to the motion, and 
must state in the motion whether the other party has 
an objection.

(b) Response. Unless otherwise ordered by the 
Administrative Law Judge, the nonmoving party 

the Administrative Law Judge does not order 

party is deemed to oppose the motion. If a nonmoving 

of a motion for decision by default for failure to 

nonmoving party is deemed not to oppose the motion.
(c)  — 

(1) The Administrative Law Judge may, for good 
cause and with notice to the parties, permit oral 
motions and oral opposition to motions. 

(2) The Administrative Law Judge may, within 
his or her discretion, permit oral argument on any 
motion.

(d) Orders. The Administrative Law Judge should 
issue written orders disposing of any motion or 
request and any response thereto.

(e) Effective/applicability date. This section is 
applicable on September 26, 2007.

§ 10.69 Representation; ex parte communication.

(a) Representation. 
(1) The Internal Revenue Service may be 

represented in proceedings under this part by an 
attorney or other employee of the Internal Revenue 
Service. An attorney or an employee of the Internal 
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Revenue Service representing the Internal Revenue 
Service in a proceeding under this part may sign the 

the proceeding on behalf of the Internal Revenue 
Service. 

(2) A respondent may appear in person, be 
represented by a practitioner, or be represented by 

the Internal Revenue Service pursuant to §10.3. A 
practitioner or an attorney representing a respondent 
or proposed respondent may sign the answer or any 

behalf of the respondent.
(b) . The Internal Revenue 

Service, the respondent, and any representatives of 
either party, may not attempt to initiate or participate 
in ex parte discussions concerning a proceeding or 
potential proceeding with the Administrative Law 
Judge (or any person who is likely to advise the 
Administrative Law Judge on a ruling or decision) 
in the proceeding before or during the pendency 
of the proceeding. Any memorandum, letter or 
other communication concerning the merits of the 
proceeding, addressed to the Administrative Law 
Judge, by or on behalf of any party shall be regarded 
as an argument in the proceeding and shall be served 
on the othe party.

 (c) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.70 Administrative Law Judge.

(a) Appointment. Proceedings on complaints for the 
sanction (as described in §10.50) of a practitioner, 

conducted by an Administrative Law Judge appointed 
as provided by 5 U.S.C. 3105.

(b)  The 
Administrative Law Judge, among other powers, 
has the authority, in connection with any proceeding 
under §10.60 assigned or referred to him or her, to do 
the following:

(2) Make rulings on motions and requests, which 
rulings may not be appealed prior to the close of a 

hearing except in extraordinary circumstances and at 
the discretion of the Administrative Law Judge;

(3) Determine the time and place of hearing and 
regulate its course and conduct; 

(4) Adopt rules of procedure and modify the 
same from time to time as needed for the orderly 
disposition of proceedings; 

(5) Rule on offers of proof, receive relevant 
evidence, and examine witnesses;

(6) Take or authorize the taking of depositions or 
answers to requests for admission;

(7) Receive and consider oral or written argument 
on facts or law;

(8) Hold or provide for the holding of conferences 

the consent of the parties;
(9) Perform such acts and take such measures as 

of any proceeding; and
(10) Make decisions.

(c) Effective/applicability date. This section is 
applicable on September 26, 2007.

§ 10.71 Discovery. 

(a) In general. Discovery may be permitted, at the 
discretion of the Administrative Law Judge, only 
upon written motion demonstrating the relevance, 
materiality and reasonableness of the requested 
discovery and subject to the requirements of 
§10.72(d)(2) and (3). Within 10 days of receipt of 
the answer, the Administrative Law Judge will notify 
the parties of the right to request discovery and the 

§10.68. In response to a request for discovery, the 
Administrative Law Judge may order — 

(1) Depositions upon oral examination; or
(2) Answers to requests for admission.

(b)  — 

duly authorized to administer an oath for general 

Internal Revenue Service who is authorized to 
administer an oath in Federal tax law matters.
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(2) In ordering a deposition, the Administrative 
Law Judge will require reasonable notice to the 
opposing party as to the time and place of the 
deposition. The opposing party, if attending, will be 
provided the opportunity for full examination and 
cross-examination of any witness.

(3) Expenses in the reporting of depositions 
shall be borne by the party at whose instance 
the deposition is taken. Travel expenses of the 
deponent shall be borne by the party requesting the 
deposition, unless otherwise authorized by Federal 
law or regulation.

(c)  Any party may serve 
on any other party a written request for admission of 
the truth of any matters which are not privileged and 
are relevant to the subject matter of this proceeding. 
Requests for admission shall not exceed a total of 30 

without the approval from the Administrative Law 
Judge.

(d) Limitations. Discovery shall not be authorized if — 
(1) The request fails to meet any requirement set 

forth in paragraph (a) of this section;
(2) It will unduly delay the proceeding;
(3) It will place an undue burden on the party 

required to produce the discovery sought;
(4) It is frivolous or abusive;
(5) It is cumulative or duplicative;
(6) The material sought is privileged or otherwise 

protected from disclosure by law;
(7) The material sought relates to mental 

impressions, conclusions, of legal theories of any 
party, attorney, or other representative, or a party 
prepared in the anticipation of a proceeding; or

(8) The material sought is available generally 
to the public, equally to the parties, or to the party 
seeking the discovery through another source.

(e)  Where a party fails to comply 
with an order of the Administrative Law Judge under 
this section, the Administrative Law Judge may, among 
other things, infer that the information would be adverse 
to the party failing to provide it, exclude the information 
from evidence or issue a decision by default.

(f) Other discovery. No discovery other than that 

(g) Effective/applicability date. This section 
is applicable to proceedings initiated on or after 
September 26, 2007.

§ 10.72 Hearings.

(a) In general —
(1)  An Administrative Law 

Judge will preside at the hearing on a complaint 

(2) Time for hearing. Absent a determination by 
the Administrative Law Judge that, in the interest 
of justice, a hearing must be held at a later time, 
the Administrative Law Judge should, on notice 

hearing to occur no later than 180 days after the time 

(3)  
(i) Hearings will be stenographically recorded 

and transcribed and the testimony of witnesses will 

(ii) Hearings will be conducted pursuant to  
5 U.S.C. 556.

(iii) A hearing in a proceeding requested under 
§10.82(g) will be conducted de novo.

(iv) An evidentiary hearing must be held in all 
proceedings prior to the issuance of a decision by the 
Administrative Law Judge unless — 

(A) The Internal Revenue Service withdraws 
the complaint;

(B) A decision is issued by default pursuant to 
§10.64(d);

(C) A decision is issued under §10.82 (e);
(D) The respondent requests a decision on the 

written record without a hearing; or
(E) The Administrative Law Judge issues a 

decision under §10.68(d) or rules on another motion 
that disposes of the case prior to the hearing.

(b) Cross-examination. A party is entitled to present 
his or her case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to 
conduct cross-examination, in the presence of the 
Administrative Law Judge, as may be required 
for a full and true disclosure of the facts. This 
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paragraph (b) does not limit a party from presenting 
evidence contained within a deposition when the 
Administrative Law Judge determines that the 
deposition has been obtained in compliance with the 
rules of this subpart D.

(c)  Unless otherwise 
ordered by the Administrative Law Judge, each party 

a prehearing memorandum containing — 
(1) A list (together with a copy) of all proposed 

(2) A list of proposed witnesses, including a 
synopsis of their expected testimony, or a statement 
that no witnesses will be called;

witnesses, including a synopsis of their expected 
testimony and a copy of any report prepared by the 
expert or at his or her direction; and 

(4) A list of undisputed facts.
(d)  — 

(1) In general. All reports and decisions of the 
Secretary of the Treasury, or delegate, including 
any reports and decisions of the Administrative 
Law Judge, under this subpart D are, subject to 
the protective measures in paragraph (d)(4) of this 
section, public and open to inspection within 30 

(2)  The 
Administrative Law Judge may grant a request by 
a practitioner or appraiser that all the pleadings and 
evidence of the disciplinary proceeding be made 
available for inspection where the parties stipulate 
in advance to adopt the protective measures in 
paragraph (d)(4) of this section. 

(3)  — 
(i)  

Pursuant to 
 the Secretary of the Treasury, 

or delegate, may disclose returns and return 
information to any practitioner or appraiser, or to 
the authorized representative of the practitioner 
or appraiser, whose rights are or may be affected 
by an administrative action or proceeding under 
this subpart D, but solely for use in the action or 

proceeding and only to the extent that the Secretary 
of the Treasury, or delegate, determines that the 
returns or return information are or may be relevant 
and material to the action or proceeding.

(ii) 
 Pursuant to section 

 the 
Secretary of the Treasury, or delegate, may disclose 

employees of the Department of the Treasury for 
use in any action or proceeding under this subpart 
D, to the extent necessary to advance or protect the 
interests of the United States. 

(iii)  
Recipients of returns and return information under 
this paragraph (d)(3) may use the returns or return 
information solely in the action or proceeding, or 
in preparation for the action or proceeding, with 
respect to which the disclosure was made. 

(iv) 
 When providing returns or 

return information to the practitioner or appraiser, 
or authorized representative, the Secretary of the 
Treasury, or delegate, will —

(A) Redact identifying information of any 
third party taxpayers and replace it with a code;

(B) Provide a key to the coded information; 
and

(C) Notify the practitioner or appraiser, or 
authorized representative, of the restrictions on 
the use and disclosure of the returns and return 
information, the applicable damages remedy 
under , 
and that unauthorized disclosure of information 
provided by the Internal Revenue Service under 
this paragraph (d)(3) is also a violation of this part.

(4)  —
(i) Mandatory protection order. If redaction of 

names, addresses, and other identifying information 
of third party taxpayers may still permit indirect 

Administrative Law Judge will issue a protective 
order to ensure that the identifying information is 
available to the parties and the Administrative Law 
Judge for purposes of the proceeding, but is not 
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disclosed to, or open to inspection by, the public.
(ii)  

(A) Upon motion by a party or any other 
affected person, and for good cause shown, the 
Administrative Law Judge may make any order 
which justice requires to protect any person in the 
event disclosure of information is prohibited by law, 

way, including, but not limited to, one or more of 
the following — 

 (1) That disclosure of information be made 

designation of the time or place;
 (2) That a trade secret or other information 

not be disclosed, or be disclosed only in a designated 
way.

(iii) Denials. If a motion for a protective order 
is denied in whole or in part, the Administrative 
Law Judge may, on such terms or conditions as 
the Administrative Law Judge deems just, order 
any party or person to comply with, or respond in 
accordance with, the procedure involved. 

(iv)  The 
Secretary of the Treasury, or delegate, shall ensure 
that all names, addresses or other identifying details 
of third party taxpayers are redacted and replaced 
with the code assigned to the corresponding taxpayer 
in all documents prior to public inspection of such 
documents.

(e) Location. The location of the hearing will be 
determined by the agreement of the parties with the 
approval of the Administrative Law Judge, but, in 
the absence of such agreement and approval, the 
hearing will be held in Washington, D.C.

(f)  If either party to the 
proceeding fails to appear at the hearing, after 
notice of the proceeding has been sent to him or her, 
the party will be deemed to have waived the right 
to a hearing and the Administrative Law Judge may 
make his or her decision against the absent party by 
default.

(g) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.73 Evidence.

(a) In general. The rules of evidence prevailing 
in courts of law and equity are not controlling in 
hearings or proceedings conducted under this part. 
The Administrative Law Judge may, however, 
exclude evidence that is irrelevant, immaterial, or 
unduly repetitious. 

(b) Depositions. The deposition of any witness 
taken pursuant to §10.71 may be admitted into 
evidence in any proceeding instituted under §10.60.

(c)  Any matter admitted 
in response to a request for admission under 
§10.71 is conclusively established unless the 
Administrative Law Judge on motion permits 

admission made by a party is for the purposes of 
the pending action only and is not an admission by 
a party for any other purpose, nor may it be used 
against a party in any other proceeding.

(d) 
records, and papers of the Internal Revenue Service 

admissible in evidence without the production of 

documents, records, and papers may be evidenced 

employee of the Internal Revenue Service or the 
Treasury Department, as the case may be. 

(e) Withdrawal of exhibits. If any document, 
record, or other paper is introduced in evidence 
as an exhibit, the Administrative Law Judge may 
authorize the withdrawal of the exhibit subject to 
any conditions that he or she deems proper.

(f)  Objections to evidence are to be 
made in short form, stating the grounds for the 
objection. Except as ordered by the Administrative 
Law Judge, argument on objections will not be 
recorded or transcribed. Rulings on objections 
are to be a part of the record, but no exception to 
a ruling is necessary to preserve the rights of the 
parties.

(g) Effective/applicability date. This section is 
applicable on September 26, 2007.
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§ 10.74 Transcript.

In cases where the hearing is stenographically 
reported by a Government contract reporter, copies 
of the transcript may be obtained from the reporter 

contract between the Government and the reporter. 
Where the hearing is stenographically reported by a 
regular employee of the Internal Revenue Service, 
a copy will be supplied to the respondent either 
without charge or upon the payment of a reasonable 
fee. Copies of exhibits introduced at the hearing or 
at the taking of depositions will be supplied to the 
parties upon the payment of a reasonable fee (Sec. 
501, Public Law 82-137) (65 Stat. 290) (31 U.S.C. 
§ 483a).

Except in cases where the respondent has failed to 
answer the complaint or where a party has failed to 
appear at the hearing, the parties must be afforded a 

and conclusions and their supporting reasons to the 
Administrative Law Judge.

§ 10.76 Decision of Administrative Law Judge.

(a) In general —
(1) Hearings. Within 180 days after the 

conclusion of a hearing and the receipt of any 

submitted by the parties, the Administrative Law 
Judge should enter a decision in the case. The 

and conclusions, as well as the reasons or basis 

an order of censure, suspension, disbarment, 

the complaint. 
(2)  In the event that 

Administrative Law Judge should rule on the 
motion for summary adjudication within 60 

90 days after the motion for summary adjudication 

the pleadings, depositions, admissions, and any 
other admissible evidence show that there is no 
genuine issue of material fact and that a decision 
may be rendered as a matter of law. The decision 
must include a statement of conclusions, as well as 
the reasons or basis for making such conclusions, 
and an order of censure, suspension, disbarment, 

the complaint.
(3)  In the 

decision, the Administrative Law Judge should 
use the code assigned to third party taxpayers 
(described in §10.72(d)).

(b) Standard of proof. If the sanction is censure or 

and conclusions, will consider an allegation of fact 
to be proven if it is established by the party who is 
alleging the fact by a preponderance of the evidence 
in the record. If the sanction is a monetary penalty, 
disbarment or a suspension of six months or longer 
duration, an allegation of fact that is necessary for 

by clear and convincing evidence in the record. 

proved by clear and convincing evidence in the 
record. 

(c) Copy of decision. The Administrative Law 
Judge will provide the decision to the Internal 

a copy of the decision to the respondent or the 

(d)  In the absence of an appeal to the 
Secretary of the Treasury or delegate, the decision 
of the Administrative Law Judge will, without 
further proceedings, become the decision of the 
agency 30 days after the date of the Administrative 

(e) Effective/applicability date. This section is 
applicable beginning August 2, 2011.
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§ 10.77 Appeal of decision of Administrative Law 
Judge.

(a) Appeal. Any party to the proceeding under 
this subpart D may appeal the decision of the 

appeal with the Secretary of the Treasury, or delegate 
deciding appeals. The notice of appeal must include 
a brief that states exceptions to the decision of 
Administrative Law Judge and supporting reasons 
for such exceptions.

(b) Time and place for filing of appeal. The notice 

the Secretary of the Treasury, or delegate deciding 

to the parties with the decision of the Administrative 
Law Judge. The notice of appeal and brief must be 

of the Administrative Law Judge is served on the 
parties. The appealing party must serve a copy 
of the notice of appeal and the brief to any non 
appealing party or, if the party is represented, the 

(c) Response. Within 30 days of receiving the 

the Treasury, or delegate deciding appeals, using 

response brief must be served at the same time on 
the opposing party or, if the party is represented, 

(d) 
right. Other than the appeal brief and response 
brief, the parties are not permitted
briefs, responses or motions, except on a grant of 

cause, or unless otherwise ordered by the Secretary 
of the Treasury, or delegate deciding appeals.

(e) Additional time for briefs and responses. 

responses provided in paragraphs (b) and (c) of this 
section, the Secretary of the Treasury, or delegate 
deciding appeals, may, for good cause, authorize 

upon a motion of a party or upon the initiative of 

the Secretary of the Treasury, or delegate deciding 
appeals. 

(f) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.78 Decision on review.

(a) Decision on review. On appeal from or review 
of the decision of the Administrative Law Judge, the 
Secretary of the Treasury, or delegate, will make the 
agency decision. The Secretary of the Treasury, or 
delegate, should make the agency decision within 
180 days after receipt of the appeal

(b) Standard of review. The decision of the 
Administrative Law Judge will not be reversed unless 
the appellant establishes that the decision is clearly 
erroneous in light of the evidence in the record and 
applicable law. Issues that are exclusively matters of 
law will be reviewed de novo. In the event that the 
Secretary of the Treasury, or delegate, determines 
that there are unresolved issues raised by the record, 
the case may be remanded to the Administrative Law 
Judge to elicit additional testimony or evidence. 

(c) Copy of decision on review. The Secretary of 
the Treasury, or delegate, will provide copies of the 
agency decision to the authorized representative of 
the Internal Revenue Service and the respondent or 

(d) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.79 Effect of disbarment, suspension, or censure.

(a) Disbarment
is against the respondent (or the respondent has 
offered his or her consent and such consent has been 
accepted by the Internal Revenue Service) and such 
decision is for disbarment, the respondent will not 
be permitted to practice before the Internal Revenue 
Service unless and until authorized to do so by the 
Internal Revenue Service pursuant to §10.81.

(b) 
is against the respondent (or the respondent has 
offered his or her consent and such consent has 
been accepted by the Internal Revenue Service) 
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and such decision is for suspension, the respondent 
will not be permitted to practice before the Internal 
Revenue Service during the period of suspension. 

future representations may be subject to conditions 
as authorized by paragraph (d) of this section.

(c) 
is against the respondent (or the Internal Revenue 

consent, if such offer was made) and such decision 
is for censure, the respondent will be permitted to 
practice before the Internal Revenue Service, but the 

to conditions as authorized by paragraph (d) of this 
section.

(d) Conditions. After being subject to the 
sanction of either suspension or censure, the future 
representations of a practitioner so sanctioned 

to promote high standards of conduct. These 
conditions can be imposed for a reasonable 

violations. For example, where a practitioner is 
censured because the practitioner failed to advise 

consents, the practitioner may be required to 
provide the Internal Revenue Service with a copy 
of all consents obtained by the practitioner for an 
appropriate period following censure, whether or 

(e) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.80 Notice of disbarment, suspension, censure, 

(a) In general
censuring, suspending, or disbarring a practitioner or 

of the censure, suspension, disbarment or 

and employees of the Internal Revenue Service and 
interested departments and agencies of the Federal 
government. The Internal Revenue Service may 

determine the manner of giving notice to the proper 
authorities of the State by which the censured, 
suspended, or disbarred person was licensed to 
practice.

(b) Effective/applicability date. This section is 
applicable beginning August 2, 2011.

§ 10.81 Petition for reinstatement.

(a) In general. A practitioner disbarred or 
suspended under §10.60, or suspended under 

for reinstatement before the Internal Revenue 
Service after the expiration of 5 years following 

(or immediately following the expiration of the 

5 years). Reinstatement will not be granted unless 

petitioner is not likely to engage thereafter in conduct 
contrary to the regulations in this part, and that 
granting such reinstatement would not be contrary to 
the public interest. 

(b) Effective/applicability date. This section is 
applicable beginning June 12, 2014. 

§ 10.82 Expedited suspension.

(a) When applicable. Whenever the Commissioner, 
or delegate, determines that a practitioner is 
described in paragraph (b) of this section, the 
expedited procedures described in this section may 
be used to suspend the practitioner from practice 
before the Internal Revenue Service.

(b) To whom applicable. This section applies to 
any practitioner who, within 5 years prior to the 

expedited suspension procedures is served:
(1) Has had a license to practice as an attorney, 

revoked for cause (not including a failure to pay a 
professional licensing fee) by any authority or court, 
agency, body, or board described in §10.51(a)(10).

(2) Has, irrespective of whether an appeal has 
been taken, been convicted of any crime under title 
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26 of the United States Code, any crime involving 
dishonesty or breach of trust, or any felony for which 

to practice before the Internal Revenue Service.
(3) Has violated conditions imposed on the 

practitioner pursuant to §10.79(d).
(4) Has been sanctioned by a court of competent 

jurisdiction, whether in a civil or criminal 
proceeding (including suits for injunctive relief), 

(i) Instituting or maintaining proceedings 
primarily for delay;

(ii) Advancing frivolous or groundless 
arguments; or

(iii) Failing to pursue available administrative 
remedies.

(5) Has demonstrated a pattern of willful 
disreputable conduct by—

(i) Failing to make an annual Federal tax return, 
in violation of the Federal tax laws, during 4 of the 
5 tax years immediately preceding the institution of 
a proceeding under paragraph (c) of this section and 

of suspension is issued under paragraph (f) of this 
section; or

(ii) Failing to make a return required more 
frequently than annually, in violation of the 
Federal tax laws, during 5 of the 7 tax periods 
immediately preceding the institution of a 
proceeding under paragraph (c) of this section and 

of suspension is issued under paragraph (f) of this 
section.

(c)  A suspension 
under this section will be proposed by a show cause 
order that names the respondent, is signed by an 
authorized representative of the Internal Revenue 
Service under §10.69(a)(1), and served according 
to the rules set forth in §10.63(a). The show cause 
order must give a plain and concise description 
of the allegations that constitute the basis for the 
proposed suspension. The show cause order must 
notify the respondent —

response;
(2) That an expedited suspension decision by 

default may be rendered if the respondent fails to 

(3) That the respondent may request a conference 
to address the merits of the show cause order and 
that any such request must be made in the response; 
and

(4) That the respondent may be suspended 
either immediately following the expiration of the 

conference is requested, immediately following the 
conference.

(d) Response. The response to the show cause order 

30 calendar days following the date the show cause 

rules set forth for answers to a complaint in §10.64, 
except as otherwise provided in this section. The 
response must include a request for a conference, if 
a conference is desired. The respondent is entitled 
to the conference only if the request is made in a 

(e) Conference. An authorized representative 
of the Internal Revenue Service will preside 
at a conference described in this section. The 
conference will be held at a place and time selected 
by the Internal Revenue Service, but no sooner 
than 14 calendar days after the date by which the 

Service, unless the respondent agrees to an earlier 
date. An authorized representative may represent 
the respondent at the conference. 

(f) —
(1) In general. The Commissioner, or delegate, 

may suspend the respondent from practice before 
the Internal Revenue Service by a written notice of 
expedited suspension immediately following:

(i) The expiration of the period within which a 

paragraph (d) of this section;
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(ii) The conference described in paragraph (e) 

that the respondent is described in paragraph (b) of 
this section; or

personally or through an authorized representative, 
at a conference scheduled by the Internal Revenue 
Service under paragraph (e) of this section.

(2)  A suspension under 
this section will commence on the date that the 
written notice of expedited suspension is served 
on the practitioner, either personally or through 
an authorized representative. The suspension will 
remain effective until the earlier of:

(i) The date the Internal Revenue Service lifts 
the suspension after determining that the practitioner 
is no longer described in paragraph (b) of this section 
or for any other reason; or

(ii) The date the suspension is lifted or 

or the Secretary of the Treasury, or delegate deciding 
appeals, in a proceeding referred to in paragraph (g) 
of this section and instituted under §10.60.

(g) Practitioner demand for §10.60 proceeding. If 
the Internal Revenue Service suspends a practitioner 
under the expedited suspension procedures described 
in this section, the practitioner may demand that 
the Internal Revenue Service institute a proceeding 
under §10.60 and issue the complaint described in 

reference the suspension action under §10.82, and 
be made within 2 years from the date on which the 

Revenue Service must issue a complaint demanded 
under this paragraph (g) within 60 calendar days 
of receiving the demand. If the Internal Revenue 
Service does not issue such complaint within 60 days 
of receiving the demand, the suspension is lifted 
automatically. The preceding sentence does not, 
however, preclude the Commissioner, or delegate, 
from instituting a regular proceeding under §10.60 
of this part.

(h) Effective/applicability date. This section is 
generally applicable beginning June 12, 2014, 
except that paragraphs (b)(1) through (4) of this 
section are applicable beginning August 2, 2011. 

Subpart E — General Provisions

§ 10.90 Records.

(a) Roster. The Internal Revenue Service will 
maintain and make available for public inspection 
in the time and manner prescribed by the Secretary, 
or delegate, the following rosters —

entities, if applicable) censured, suspended, or 
disbarred from practice before the Internal Revenue 
Service or upon whom a monetary penalty was 
imposed.

(2) Enrolled agents, including individuals —
(i) Granted active enrollment to practice;
(ii) Whose enrollment has been placed in 

inactive status for failure to meet the requirements 
for renewal of enrollment;

(iii) Whose enrollment has been placed in 
inactive retirement status; and 

(iv) Whose offer of consent to resign from 
enrollment has been accepted by the Internal 
Revenue Service under §10.61. 

(3) Enrolled retirement plan agents, including 
individuals — 

(i) Granted active enrollment to practice; 
(ii) Whose enrollment has been placed in 

inactive status for failure to meet the requirements 
for renewal of enrollment; 

(iii) Whose enrollment has been placed in 
inactive retirement status; and 

(iv) Whose offer of consent to resign from 
enrollment has been accepted under §10.61. 

(4) Registered tax return preparers, including 
individuals —

(i) Authorized to prepare all or substantially all 
of a tax return or claim for refund; 

(ii) Who have been placed in inactive status for 
failure to meet the requirements for renewal;

(iii) Who have been placed in inactive 
retirement status; and 

(iv) Whose offer of consent to resign from 
their status as a registered tax return preparer has 
been accepted by the Internal Revenue Service 
under §10.61. 
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including providers —
(i) Who have obtained a qualifying continuing 

education provider number; and
(ii) Whose qualifying continuing education 

number has been revoked for failure to comply with 
the requirements of this part.

(b) Other records. Other records of the Director 

the applicable law.
(c) Effective/applicability date. This section is 

applicable beginning August 2, 2011.

§ 10.91 Saving provision.

Any proceeding instituted under this part prior to 

reached or for which judicial review is still available 
is not affected by these revisions. Any proceeding 
under this part based on conduct engaged in prior to 
June 12, 2014, which is instituted after that date, will 
apply subpart D and E of this part as revised, but 
the conduct engaged in prior to the effective date of 
these revisions will be judged by the regulations in 
effect at the time the conduct occurred. 

§ 10.92 Special orders.

The Secretary of the Treasury reserves the power to
issue such special orders as he or she deems proper
in any cases within the purview of this part.

§ 10.93 Effective date.

Except as otherwise provided in each section and
Subject to §10.91, Part 10 is applicable on July 26,
2002.

John Dalrymple,
Deputy Commissioner for Services and Enforcement
 
Approved: June 3, 2014
Christopher J. Meade, 
General Counsel
 
[FR Doc. 2014-13739 Filed 06/09/2014 at 4:15 pm;
Publication Date: 06/12/2014]
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