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New This Year. This chapter introduces the “Practitioner’s Anxiety Index” after each discussion scenario.
Readers have the opportunity to consider how they feel about each situation by rating the facts and
circumstances of the scenario on a scale of 0-5. A rating of “0” means it is of no concern, while “5” means the
presented situation may cause a practitioner sleepless nights, fear of checking their mail, and to consider
interviewing defense attorneys.

ADVERTISING, PROCEDURES, UNAUTHORIZED DISCLOSURES

ADVERTISING

Considerations for proper advertising procedures by practitioners are provided under Circular 230, §10.30, and relate
to advertising across various media formats. Any advertisements should be factual. General statements made via a
public media platform (which is what advertising is) should not include any material that is deceptive or attempts to
unduly influence the intended audience. Practitioners should not imply they have any type of special contacts or
relationship with the IRS or IRS employees that would result in the practitioner being more successful than others in
settling issues brought before the IRS. Practitioners must keep and maintain copies of all advertisements and
publications or solicitations that they send out through print media, directories, radio, television, or other avenues for
a period of 36 months from the date of the last transmission or use of the solicitations.

Online Video Advertising

Social media is becoming a popular way for businesses to advertise their services, and tax professionals are embracing
these platforms as well. Practitioners need to exercise caution because ethical issues can arise from the use of various
forms of social media.

Tax professionals who advertise through online video-sharing platforms (such as Facebook, YouTube, and Twitter)
must be careful to avoid any public communication that could be considered misleading or fraudulent. Circular 230,
§10.30(a)(1), explains that practitioners cannot use any statements or claims that are not true when involved in any
kind of communication with clients or potential clients.

Discussion Scenario 1. Joe Potter, a local tax professional with 10 years of experience, advertises on social
media that he “will get the blood-sucking IRS off your back” and states “I know how to handle the idiots at
the IRS.”

What issues arise as a result of Joe’s advertising?

What section(s) of Circular 230 has Joe violated, if any?

What should Joe do to improve his advertising?

Practitioner’s Anxiety Index (0-5):
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Advertising Using Methods Other Than Social Media

Firms should ensure advertising reflects current tax laws and does not include outdated or inaccurate information.
Circular 230, §10.30 (a)(1) indicates the practitioner should not use any advertising that is false, and it is reasonable to
conclude that the promotion of rules and regulations no longer in force could be considered to be false or misleading.
In a constantly changing tax law environment, this may be difficult to accomplish. If information changes, firms must
promptly remove or discontinue distributing information that is outdated or inaccurate.'

Discussion Scenario 2. “Your Tax Office,” a local tax preparation firm, bought a billboard along a busy street

in its town years ago. It was originally painted with a message that stated “Your Tax Office is the local expert

in getting first-time homebuyers related federal tax credits when they buy a home.” The manager of the firm, 4
Bill, had many complaints over the years about clients not receiving first-time homebuyer credits because

these credits expired many years ago. Regardless, Bill says the billboard brings in a lot of new customers. He

decides it is worth dealing with the complaints to leave the sign intact.

What are the potentially false, misleading, or deceptive statements on the billboard?

Should Bill update his billboard to be in compliance with Circular 230?

Practitioner’s Anxiety Index (0-5):

Attracting Potential Customers to a Website

When designing a website, designers use sophisticated search engine optimization techniques to increase visitor
traffic from Google, Bing, and other search engines. These methods frequently use data contained within the web page
code that is not visible when viewing the page in a web browser. It is important that a practitioner vet this content to
ensure that the web designer is not implementing methods that cause the practitioner to run afoul of Circular 230
guidelines. Examples include the following.

*  Using embedded descriptions with names of prominent professionals in the accounting or legal community
when those leading professionals have no association with the firm

¢ Including hidden keywords referencing areas of practice in which the practitioner does not engage

Using this type of directed marketing could be construed as an ethical violation under Circular 230, §10.36(a), for a
failure to have established and written procedures to provide oversight, not just of a firm’s employees but also of
contractors the firm may utilize for outside services.

For example, before a web designer creates a web page for the firm, the person responsible for the tax practice’s
compliance must inform the web designer that they are subject to ethical and legal responsibilities and that the web
designer’s work must comply with those rules. Ignoring these responsibilities will have repercussions for the firm and
may result in potential violations.

L Circular 230, §10.30(a)(1).
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The person in a firm assigned with the responsibility for determining compliance with the firm’s practice procedures
must take all reasonable steps to make certain there are processes in place to apply these standards. This applies not
just to persons working for the firm but also to those who provide services and are therefore considered to be
associated with the firm.?

Compliance with Circular 230 applies to more than just matters involving preparation of federal income tax returns
and representation before the IRS. Circular 230 in this section addresses practice procedures as well. Circular 230,
§10.36(b), explains the potential for violations in the procedures a firm should follow or fails to follow. The
responsible individual must take reasonable steps to ensure the rules are complied with and cannot ignore the actions
of anyone including those who are associated with the firm.

Businesses often need to hire persons to provide services the company cannot provide without assistance. However,
the firm still has a responsibility to understand what the contractor is providing and cannot merely rely on what the
contractor may say and ignore potential compliance issues.

Discussion Scenario 3. Mary Osbourne manages a local tax and accounting office. Wanting to expand her
marketing efforts, Mary meets with a web designer to create an online presence for Mary’s firm. The web
designer explains that he can create some “behind the scenes” data mining tools that direct search engines
looking for tax attorneys to Mary’s new website. Mary explains she has no legal knowledge and there are no
attorneys on staff. The web designer assures her this is the best way to drive Internet traffic to her website
and, therefore, grow her business. Mary has no written procedures to address services provided by outside
vendors and she does not believe she has any responsibility to provide oversight of vendor services.

What are the concerns for Mary and her practice?

What steps could Mary take to ensure that the web designer addresses her concerns?

What responsibilities do practitioners have under Circular 230 with respect to the actions of their vendors?

Practitioner’s Anxiety Index (0-5):

2 Circular 230, §10.36(b)(2).
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USE OF BUSINESS NETWORKING SITES

Business networking websites can be powerful marketing tools for tax firms. Practitioners can share ideas with other
practitioners, and such sites also provide a resource for clients to locate practitioners. However, there are ethical
considerations every tax professional should consider before posting on these types of sites.

Inaccurate Information

Circular 230, §10.30 (a)(1) indicates the practitioner should not use any advertising that is false or misleading.
Information posted on networking sites is considered advertising and a practitioner or firm could run the risk
of information being determined false or misleading.® It is essential that information posted on networking sites be
accurate. In addition, tax practitioners should never claim to have experience or credentials they do not possess.

Discussion Scenario 4. Grace is a second-year tax accountant with a large CPA firm. She has aspirations to
start her own firm but needs to grow her client base. She found that establishing a social media presence
outside of her firm has led to many taxpayers asking her questions.

Grace answered a cybercurrency question recently by telling a taxpayer that the IRS has no way of tracking
these transactions. Therefore, trades the taxpayer makes in cybercurrency do not need to be reported.

Later that day, Grace has lunch with Ted, another employee of the firm. She asks Ted, “Have you ever heard
of cybercurrency? I don’t really understand what it is.”

What ethical issues has Grace created for herself?

Practitioner’s Anxiety Index (0-5):

Misleading Endorsements

Tax professionals are not precluded from receiving endorsements for the services they have provided. However,
endorsements used in advertising should not be false or misleading. A false or misleading endorsement falls under the
provisions of Circular 230, §10.30(a)(1), as mentioned previously.

Discussion Scenario 5. Grace from Discussion Scenario 4 was laid off by her former firm. From her previous
experience, she realizes that social media is a powerful marketing tool. One evening, when talking with her
friends, she asks if they will publish testimonials on her social media page about how knowledgeable Grace is in
all areas of taxation. The 10 people at the table all agree to post testimonials on Grace’s social media page. One of
her friends even indicates he will claim to be a shipping tycoon for whom Grace saved millions of tax dollars.
Grace is thankful her friends are willing to go to bat to make her new business look good.

What potential ethical violations is Grace getting herself into?

Practitioner’s Anxiety Index (0-5):

3 See Cireular 230, §10.30(a)(1).

2020 Volume A — Chapter 4: Ethics in Tax Practice = A201
Copyrighted by the Board of Trustees of the University of lllinois.

This information was correct when originally published. It has not been updated for any subsequent law changes.



2020 Workbook

Discussion Scenario 6. Use the same facts as Discussion Scenario 5. Grace also places a photo of generic
business people on her website that she purchased on the Internet. On her webpage, she refers to the group as
“her team of professionals.” A prospective client called Grace to let her know that he saw the same photo on
a billboard advertisement for a local real estate office.

What potential ethical violations is Grace getting herself into?

Practitioner’s Anxiety Index (0-5):

UNAUTHORIZED DISCLOSURE OF CLIENT INFORMATION

Unwittingly disclosing a client’s confidential information can happen more easily than one may think. Chatting with
friends outside of business or using business networking sites can potentially lead to the unauthorized disclosure of
client information and violations of Circular 230, §10.51(a)(15), IRC §7216 (criminal penalties), and IRC §6713
(civil penalties). Discretion must be exercised when describing a client’s situation, regardless of the outcome. A
client’s confidential information should not be disclosed without the client’s permission.*

Examples of prohibited disclosures include the following.
*  Publicly (or in writing) stating the client’s name without consent

*  Giving enough information about the taxpayer that could allow someone to ascertain who the practitioner is
referring to

If client information is disclosed, a practitioner could be in violation of Circular 230, §10.51(a)(15), for an
unauthorized disclosure of tax return information.

IMPACT OF THE TAXPAYER FIRST ACT

The Taxpayer First Act (TFA)’ increases the civil penalty for unauthorized or improper disclosure or use of
information by tax return preparers.® The penalty, which was $250, increased to $1,000 effective July 1, 2019. The
penalty applies when the disclosure or use is made in connection with a crime relating to the misuse of another
person’s taxpayer identity.

The TFA increases the calendar-year limit on such civil penalties from $10,000 to $50,000. The calendar-year limit is
applied separately with respect to disclosures or uses made in connection with taxpayer identity theft.

The TFA also increases the criminal penalty for knowing or reckless conduct to $100,000 for disclosures or uses in
connection with taxpayer identity theft.

*  Circular 230, §10.51(a)(15).
> PL116-25.
& PL 116-25, §2009.
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Limit on Redisclosures of Consent-Based Disclosures’
The TFA amended IRC §6103(c) by adding the following.

Persons designated by the taxpayer under this subsection to receive return information shall not use the
information for any purpose other than the express purpose for which consent was granted and shall not
disclose return information to any other person without the express permission of, or request by, the taxpayer.

This provision limits the redisclosure and use of return information for taxpayers who have consented to the
disclosure of their return information by the IRS to a third party under §6103(c). It only applies to disclosures made by
the IRS after December 28, 2019, and any subsequent redisclosures and uses of such information.

When sharing stories about a client’s situation, the best course of action to follow is to change circumstances
sufficiently to avoid any potential unauthorized disclosures. It may be wiser not to share client stories at all.

Discussion Scenario 7. Keith Bouch, besides being a seasoned tax professional, is an avid bowler. One night
at the bowling alley, Keith and his friends are sitting around having a few drinks after their games and Keith
begins to describe a client who he said was “dumber than a stump.” Keith goes on to say, “This guy runs a tree
trimming service and expects me to put together his grimy records out of his green Ford pickup and get him
the most money back I can. I tell you what I did — I put 13 grand down on his Schedule C, charged him $600,
and he’s happy as a clam.” Keith’s friend at the table asks him if this is the tree trimmer down on Thigpen
Road. Keith replies, “Yeah, that’s the guy.”

Which types of violations are present in this scenario?

Practitioner’s Anxiety Index (0-5):

™ PL116-25, §2202.
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PROCESSING AND STORING CLIENT DATA IN THE CLOUD

Under the Gramm-Leach-Bliley Act (GLBA),* tax professionals must adhere to rules designed to protect the
privacy of client-related financial records and take steps to safeguard their client’s information. The GLBA
requires firms to inform clients regarding the data security procedures the firm has established. In addition, the
GLBA requires firms to create and put into action a comprehensive written security program as well as document
the firm’s compliance with the established security plan.’ It does not matter what format a firm uses to store client
information; the GLBA rules still apply to the firm.

Note. For more information regarding the GLBA and its rules, see the 2019 University of Illinois Federal Tax
Workbook, Volume A, Chapter 5: Ethics in Tax Practice.

Many firms hire outside vendors to provide cloud-based services for data processing and electronic record storage.
Under Circular 230, §10.36, the tax firm’s procedures regarding record storage also apply to these outside vendors
involved in cloud-based record storage. If the practitioner in charge of the tax practice hired a cloud-based service
provider without properly determining how the vendor protects the tax firm’s client data, the practitioner risks a
potential violation of Circular 230 and the GLBA. If the cloud-based service is compromised or hacked, it is likely
that the practitioner will be found to have violated Circular 230, §10.51(a)(15), for willfully disclosing or otherwise
using a tax return or tax return information in a manner not approved by the taxpayer or authorized by the Code."

Tax professionals must assume responsibility for all interactions with the public. To claim a lack of knowledge or
ignorance is not a defense for tax professionals or their firms. Many provisions of Circular 230 contain language
referring to “knowing” or “should have known” concerning actions within a tax firm or related to contractors
providing services for a tax department or firm.

Discussion Scenario 8. Kathryn Smith is a sole practitioner tax professional who has been in business for 35
years. Last filing season, nearly 75% of her clients were victims of identity theft. The percentage was so high
that the IRS visited her to discuss her office procedures and security plan. When asked about her procedures
to protect client information, she responded that she leaves that up to Ferris Beaver Internet Services to whom
she pays an annual fee of $50.

What ethical issues is Kathryn facing?

Practitioner’s Anxiety Index (0-5):

% The Gramm-Leach-Bliley Act is also known as the Financial Services Modernization Act of 1999, PL 106-102 (Nov. 12, 1999).
* 16 CFR §§313 and 314.
10 See Circular 230, §10.51(a)(15).
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Kathryn should establish a data security plan such as the one outlined in IRS Pub. 4557, Safeguarding Taxpayer Data,
A Guide for Your Business. The publication suggests the implementation of several components.

*  Wireless network (Wi-Fi) security
+  Change the Wi-Fi password often.
+ Limit the broadcast distance settings.

+  Change the broadcasted name of the network so that it is not easily identified.

¢+ Utilize enhanced encryption standards.
*  Computer security 4

¢+ Anti-virus, anti-malware and spyware, as well as firewall software should be installed and maintained.
¢+ The use of a virtual private network (VPN) is encouraged.
* Internet safety
¢+ Keep web browser software updated.
¢+ Scan files for viruses or malware before downloading.
+ Follow a scheduled system for deleting temporary Internet files, cookies, and browser history.
*  Software applications
¢+ Be careful to only download software from official sites and avoid free software offers.
*  Passwords
¢ Use a variety of cases, characters, and symbols. Change passwords on a regular basis.
*  Encryption

¢+ The IRS only requires minimum encryption standards for e-file providers," but rendering computer data
unreadable without permission generally is advisable.

+  Data backup

¢+ Follow a set schedule for backups.
* Inventory

¢+ Maintain a list of hardware, software, and persons with access to client information.
*  Obsolete hardware

+ Keep track of where equipment removed from service may be stored. Hard drives should be removed
and physically destroyed, not just reformatted.

*  Limit the number of personnel with access to nonpublic information.

*  Compare the number of returns filed via the preparer tax identification number (PTIN) account on the IRS
website with the practitioner’s own records.

*  Phishing scams

¢+ Consider unsolicited e-mails to be suspect. Delete any such suspicious items. Do not open them.

! IRS Pub. 1345, Handbook for Authorized IRS e-file Providers of Individual Income Tax Returns.
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CYBERSECURITY

The Taxes-Security-Together Checklist™

All tax professionals should take stock of security measures used to protect client data. Tax practitioners are high-
value targets of cybercriminals seeking to steal sensitive tax information with the intention of filing fraudulent returns.
Whether a tax professional operates a one-person office or is a partner in a large firm, all professionals should take
steps to protect their clients and their business.

To help practitioners protect their information, the IRS, state tax agencies, and the tax industry partners who make up
the Security Summit created a Taxes-Security-Together Checklist. The checklist is a guide to help tax professionals
address the basics of cybersecurity.

The checklist includes the following.
*  Deploy the “Security Six” measures.
Activate anti-virus software.
Use a firewall.
Opt for 2-factor authentication when it is offered.
Use backup software/services.

Use drive encryption.

o e s W N -

Create and secure VPNGs.
*  Create a data security plan.

¢+ Federal law requires all professional tax preparers to create and maintain an information security plan
for client data.

¢+ The requirement is flexible enough to fit any size of tax preparation, from small to large.

+ Tax preparers are asked to focus on key areas such as employee management and training, information
systems, and detecting and managing system failures.

*  Be alert to phishing scams.
¢+ Learn about spear phishing emails.
¢+ Beware of ransomware.
*  Recognize the signs of client data theft such as the following.
¢+ C(lients receive IRS letters about suspicious tax returns in their names.

+  More returns electronically filed with the practitioner’s electronic filing identification number (EFIN)
than the electronic return originator (ERO) submitted.

+  C(lients receive tax transcripts they did not request.
*  Create a written data theft recovery plan.

¢+ Contact local IRS stakeholder liaison immediately.

¢+ Assist the IRS in protecting clients.

¢+ Contract with cybersecurity expert to stop thefts.

12 Tax Security 2.0 The Taxes-Security-Together Checklist. Apr. 16, 2020. IRS. [irs.gov/tax-professionals/tax-security-20-the-taxes-security-
together-checklist] Accessed on Apr. 29, 2020.
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Sharing Client Data"

Observation. Practitioners should exercise caution when using email to communicate with clients. IRS
Pub. 4557, Safeguarding Taxpayer Data, A Guide for Your Business, provides helpful pointers to consider
when sending sensitive information via electronic means.

Caution in sending sensitive data is encouraged for the following reasons.

*  Email cannot be counted on to be secure even if it is in the “https” format. For example, if a practitioner or
client is using a third-party email service (such as Yahoo, Outlook, etc.), there is no assurance that data is 4
encrypted while it resides on the email server. Email is often not encrypted by the email provider, so no
security may be provided.

* Sending email is similar to mailing a postcard. Lots of “hands” may see or touch the communication as it
goes from the practitioner to the ultimate recipient.

*  While a firm or tax professional may have gone to great lengths to provide various protections, the client may
be unaware of the security measures needed. All the safety precautions a practitioner may have in place
provide little protection against a client who accesses email using a computer at a public location (e.g., the
local library) where many persons may use the same equipment.

Following are some alternatives to email communications.

+ Have the taxpayer come into the office. While not convenient, bringing paper documents into an office to
be scanned and stored in-house could be a reasonable solution unless the office is closed. In that situation, a
secure, locked drop-off box might be appropriate.

*  Encrypt files using software. Encryption can be a safe and secure way of keeping a firm’s files protected as
long as strong passwords are used when setting the encryption. Sharing passwords with clients then becomes
another issue to address.

*  Consider the use of commercial file-sharing tools such as Dropbox, Google Drive, ShareFile, or iCloud.

Caution. Practitioners should not use the free version of these types of file-sharing tools, as the level of
security likely does not meet Circular 230 requirements.

*  Consider using secure, online portals to add another security layer. These are available from various vendors.

Note. Practitioners should be mindful that no information shared electronically is 100% theft-proof.

Note. A sample of a tax office security plan may be found at uofi.tax/20a5x1 [kb.drakesoftware.com/Site/
Attachment330.aspx?AttachmentType=1].

- Additional IRS guidance can be found at Tax Professionals: Protect Your Clients; Protect Yourself from Identity Theft. Nov. 25, 2019. IRS.
[irs.gov/newsroom/tax-professionals-protect-your-clients-protect-yourself-from-identity-theft] Accessed on Jul. 23, 2020.
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FINANCIAL STATEMENTS PRODUCED FOR PUBLIC REVIEW

CHANGES TO METHOD OF ACCOUNTING

Note. For more information on allowed changes in accounting methods introduced by the Tax Cuts and Jobs
Act (TCJA)," see the 2018 University of Illinois Federal Tax Workbook, Volume B, Chapter 1: New
Legislation — Business Concerns. This can be found at uofi.tax/are [taxschool.illinois.edu/taxbookarchive].

The TCJA, passed in December 2017, made a number of sweeping changes. The changes made by the legislation
potentially allow more businesses to be defined as small businesses. Under the TCJA, small businesses may utilize the
cash method of accounting, are not required to account for inventory, are not required to apply uniform capitalization
(UNICAP) rules, and are not required to apply contract construction accounting rules (such as the percentage of
completion method).

An ethical dilemma could arise out of accounting within the entity. Do the financial statements produced by the
business accurately represent how the company does business? An accounting method must clearly reflect income
and must be consistently applied."” This issue may have a significant impact on the accountant or firm hired to
produce these reports.

Discussion Scenario 9. Frontier Furnishings, Inc. is a retail furniture store. The company’s internal books and
records utilize accrual accounting for sales and expenses. Frontier uses actual costs for valuing its inventory.
Because most of the inventory represents fairly large-value merchandise, inventory tracking for specific
items is relatively simple.

When accessing its line-of-credit at a local bank to purchase inventory or cover expenses, Frontier shows its
cost of inventory as an asset on its internal balance sheet. The local bank uses these internally prepared
financial statements in the lending decision process.

Frontier’s owner, William McCoy, has always felt it was unfair not to be able to deduct the cost of
inventory on hand at yearend. He contacted Josephine Barnes, CPA, for advice on how the new tax laws
could provide benefits not previously available. William asks Josephine to review the provisions of the
TCJA and, at least for tax purposes, treat inventory as incidental materials and supplies and use the cash
method of accounting to reduce the company’s annual tax liability when filing their corporate tax returns.
The staff of Frontier plans to continue to create internal financial statements utilizing the accrual method
of accounting and to account for inventory under the cost method and present these same documents to
their lender. Josephine explains that the internal financial statements will not match the tax return results
and may present an issue for the lender or the IRS.

What potential ethical issues does Josephine face?

14 PL 115-97.
IS [RC §446(b).
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What issues arise from the tax return not being a fair representation of how Frontier conducts its business?

Practitioner’s Anxiety Index (0-5):

Discussion Scenario 10. GG Homes Inc. is a real estate developer. The president, Greg Gunter, meets with a
new accountant, Blake Bleak, because he believes his former accountant was “too conservative.” In
particular, Greg believes he should always be able to write off all the development costs of new subdivisions
he develops, and the former accountant stated GG Homes could not deduct any lot costs until lots were sold.

After attending a developer seminar last summer, Greg learned about the new rules under the TCJA, which he
believes will permit him to take current deductions for his subdivision costs and not force him to capitalize
expenses until lots are sold.

GG Homes is substantially leveraged, using lots for sale as assets to pledge when borrowing for its projects.

Blake asks for previous tax returns and any internal financial statements from GG Homes so he can review
what has been done in the past.

What issues does Blake Bleak face in taking on this engagement?

What IRS penalties or Circular 230 violations could Blake be subject to when preparing tax returns that do
not adequately represent how GG Homes does business?

What advice do you have for Blake?

Practitioner’s Anxiety Index (0-5):
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OBTAINING TAXPAYER SIGNATURES
Taxpayers must sign any returns or documents provided to the IRS.'® When filing joint returns, both spouses must sign."”
Under the regulations, there are two exceptions to the general rule that both spouses must sign.'®

1. Aclient can sign for their spouse if the client acts as an agent of the other spouse. However, the return must
be accompanied by a power of attorney authorizing the agent to represent their principal in making,
executing, or filing the return.

2. Ifone spouse is physically unable to sign a joint return, the practitioner can have the other spouse sign for the
spouse who is not present with the other spouse’s oral consent. A statement must be attached to the return
indicating that oral consent was obtained from the spouse who was not present.

Observation. Practitioners are encouraged (but not required) to hear the verbal consent, and the signing
spouse should note by the nonsigning spouse’s name that they have signed on behalf of their spouse.
Practitioners should keep records of what transpired in this situation.

It is important to note that joint and several liability applies for the entire tax due for that tax year." However, a spouse
may seek relief from joint and several liability under IRC §6015(b).

Electronic Filing Signature Authorization®

Note. Electronic signatures were authorized beginning January 25, 2013, by the IRS. Consistent usage of
electronic signatures was mandated by the TFA. For further discussion on the TFA, see the 2020 University of
Lllinois Federal Tax Workbook, Volume A, Chapter 1: New Developments.

The methods taxpayers may use to sign their electronically filed tax returns include using a personal identification number
(PIN) to sign their return. Electronic signatures from personal computers are also now permitted. IRS Pub. 1345,
Handbook for Authorized IRS e-file Providers of Individual Income Tax Returns, illustrates various methods by which
taxpayers may sign their returns. Examples of currently acceptable electronic signature methods include the following.

* A handwritten signature input onto an electronic signature pad
* A handwritten signature, mark, or command input on a display screen by means of a stylus device
* Adigitized image of a handwritten signature that is attached to an electronic record

* Atyped name (e.g., typed at the end of an electronic record or typed into a signature block on a website form
by a signer)

*  Ashared secret (e.g., a secret code, password or PIN) used by a person to sign the electronic record
* Adigital signature

* A mark captured as a scalable graphic

16 IRC §6061(a).

17 Treas. Reg. §1.6012-1(a)(5).

18 Ibid.

1 IRC §6013(d)(3); see Butler v. Comm'r, 114 TC 276, 282 (2000).

Instructions for Form 8879.
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The software must record the following data.
* Digital image of the signed form
* Date and time of the signature
»  Taxpayer’s computer IP address (remote transaction only)

»  Taxpayer’s login identification — user name (remote transaction only)

‘\@' Practitioner Planning Tip

There is no rule that requires a practitioner to witness a taxpayer’s signature. The tax professional
should exercise reasonable judgment regarding taxpayer signatures. Observing a spouse signing
for the absent spouse is one situation to avoid. The practitioner may want to encourage a client
not to sign for an absent spouse especially if circumstances are such that the taxpayers may be at
odds with one another. It may be advisable to send forms needing signatures home with the
taxpayer with highlighted areas where the absent taxpayer should sign, along with an envelope
addressed to the professional. As mentioned previously, taxpayers must sign their returns, and
this includes forms authorizing electronic filing.

Tacit Consent Doctrine

If both parties intended to file a joint return, courts have held that a tax return is valid with the signature of just
one spouse.”!

These rules apply when one spouse signs a joint return and the other spouse does not contest or refute the filing. The
fact that the nonsigning spouse did not challenge being a party to the joint filing or file a separate return is referred to
as tacit consent.”

The tacit consent doctrine usually is only applied to determine if joint and several liability exists.

2 Estate of Campbell v. Comm’r, 56 TC 1, 12 (1971).
2 Hennen v. Comm’r, 35 TC 747, 748 (1961).
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Signing for a Dependent®

Caution. Practitioners are encouraged to review the age of majority rules for the taxpayer’s state of residence.

Responsibility for Child's Return. Generally, a child is responsible for filing their own tax return and paying any tax,
penalties, or interest on that return. If a child is not of age (or otherwise incapable) to file their personal return, then a
parent or guardian is responsible for filing the return on behalf of the child. The responsible party should sign the
child’s name and then sign their own name after the child’s signature and indicate their relationship to the child.

Responsibility of the Signing Party. A person responsible for signing a child’s return is permitted to deal with the IRS
on any issue related to the filing of the return they signed. Usually, a responsible party who was not also the signing
party is only permitted to provide information concerning the child’s return or pay the tax on behalf of the child.

Third-Party Designee. The responsible party who signed the return may designate the child’s parent or guardian as a
third-party designee by checking the “third party designee” box on the tax return and naming the parent or guardian as
the designee. This action permits the designee to discuss the return with the IRS.

Signing a Tax Return for Someone Else

The IRS indicates that another individual can sign a tax return for someone in specific circumstances such as disease
or injury, continuous absence from the United States for a period of at least 60 days prior to the due date for filing the
return, or if permission has been requested and granted by the IRS for other good cause.”* A return should not be
signed for someone else unless the person signing has a power of attorney in place or has the written consent of the
other party.

Discussion Scenario 11. Dudley completed preparing the 2019 tax returns for Alex and Maria Grainger, who
have been his clients for several years. Dudley always meets with Maria and has never met Alex.

Dudley provides the tax documents requiring signatures and an envelope addressed to his firm. He has
highlighted where Alex needs to sign.

Maria states that she will just sign her husband’s name and states that if her husband ever endorsed one of his
paychecks himself the bank likely would not cash it because they would not recognize his signature.

How should Dudley respond to Maria?

What due diligence best practices could Dudley implement to avoid potentially fraudulent filings?

Practitioner’s Anxiety Index (0-5):

Note. While not specifically mentioned in Circular 230, practitioners are encouraged to ask probing
questions regarding the signing of returns and to at least speak with the taxpayer who is not present for the
meeting and to document the conversation. If a practitioner is found to be aiding and abetting a fraudulent
filing, not taking such actions could be considered a violation of Circular 230, §10.51(a)(7).

3 IRS Pub. 929, Tax Rules for Children and Dependents.

2 TInstructions for Form 2848.

A212 2020 Volume A — Chapter 4: Ethics in Tax Practice

Copyrighted by the Board of Trustees of the University of lllinois.
This information was correct when originally published. It has not been updated for any subsequent law changes.



2020 Workbook

RECORD RETENTION

The IRS requires documentation as to how a tax professional determined their client qualified for the earned income
credit (EIC), child tax credit (CTC), additional child tax credit (ACTC), American opportunity credit (AOC), other
dependent credit (ODC), and head of household filing status.” Practitioners should keep detailed and timely notes on
the questions they ask clients and the answers they receive.”

For a minimum of three years, practitioners must keep the following records.”’
*  Acopy of Form 8867, Paid Preparer’s Due Diligence Checklist

*  Any applicable worksheets prepared in regard to any of the credits claimed

* Copies of any documents provided by the client that were relied upon in determining eligibility and the
amount of the credits claimed and to determine head of household filing status

*  Arecord of who gave the preparer the information used to complete Form 8867 and any associated worksheets

*  Arecord of any additional questions asked along with the answers that are given

Observation. Practitioners may find that during a busy tax season, it may appear expedient to leave the
recordkeeping to the tax software and its automatic or “suggested” answers to Form 8867. However, the IRS
conducts due diligence audits, and tax professionals could be potentially liable for fines for neglecting their
due diligence. The penalty for not meeting due diligence requirements for returns filed in 2020 is $530 for
each credit claimed. In addition to due diligence audits, the IRS sends Letter 5025 to practitioners who appear
to have filed returns that claimed credits without meeting the due diligence requirements.*®

Failure to perform the proper due diligence not only can cost a practitioner money, but it may also cause a loss of
reputation with clients and with the IRS. In addition, the IRS may decide to audit all of a firm’s returns that contain
any of these credits or that claimed the head of household filing status.

Copy or List To Be Retained by Tax Return Preparer

Anyone who prepares a tax return or claim for refund must meet the following requirements for the period ending
three years after the close of the return period.”

* Retain a completed copy of such return or claim, or retain a list containing the name and taxpayer
identification number of the taxpayer for whom the return or claim was prepared

*  Make the copy or list available for inspection upon request by the IRS

Regulations™®

Treasury regulations state that when more than one preparer is involved in the preparation of a tax return (or claim for
refund), if one of the preparers is in compliance with the rules regarding the furnishing of a tax return copy to the
client and record retention requirements of IRC §6107(b)(1) and (2), then all the preparers involved in the preparation
of the return (or claim for refund) are considered in compliance.

5 IRC §6695(g); Instructions for Form 8867.
. Treas. Reg. §1.6695-2.

77 Instructions for Form 8867.

B Auditing for Due Diligence Compliance. Nov. 6, 2019. IRS. [www.eitc.irs.gov/tax-preparer-toolkit/preparer-compliance-focused-and-
tiered/auditing-for-due-diligence-compliance] Accessed on Jul. 6, 2020.
¥ IRC §6107(b).

. IRC §6107(c).
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OPERATIONS MANUAL

While the IRS does not specifically require a tax office to have an operations manual, IRS Pub. 1345 contains rules
and procedures that tax return preparation firms should consider. Other office procedural matters are also addressed in
the publication.

MANAGING POTENTIAL CONFLICTS OF INTEREST

Observation. Conflicts can arise at any time and are not always apparent. Relationships with others may
cause a person or firm to lack objectivity in dealing with one client versus another. Failure to be impartial to
any and all parties engaged can lead to potential conflicts of interest. This does not mean a tax professional
cannot provide services as long as the service can be provided impartially and objectively, and if a potential
conflict does exist, it is disclosed to the potential client.

Circular 230, §10.29, lists the following situations that are deemed conflicts of interest.
1. The representation of one client will be directly adverse to another client.

2. There is a significant risk that the representation of one client will be limited by the practitioner’s responsibilities
to another client, a former client or a third person, or by the personal interest of the practitioner.

Section 10.29(b) provides that, even when a conflict exists, the practitioner may still represent the client if:

1. The practitioner reasonably believes they will be able to diligently represent each affected client competently
and fairly;

2. There is no law preventing the practitioner from representing the client; and

3. Each client affected by a potential conflict of interest has been informed of the conflict and gives consent to
proceed, acknowledging the potential conflict of interest. The consent must be in writing.

Note. Circular 230, §10.29(b)(3), allows the written confirmation of a waiver of the conflict of interest to be
made within a reasonable time after the informed consent, but in no event later than 30 days.

Section 10.29(c) requires practitioners to retain the written consents for at least 36 months from the date the affected
clients’ representation ended. The written representations must also be provided to the IRS upon request.

Discussion Scenario 12. Henry Hyde is a CPA. He prepares the income tax return for BBB, Inc., an S corporation
owned equally by Francis Ford and John Jay. In addition, Henry provides income tax return preparation services
for John, but not for Francis.

John’s spouse, Catherine, with whom he files jointly, started a new business in 2020. She operates this
business as a sole proprietorship. Given the amount of investment in the new enterprise, Catherine expects
she will lose quite a bit of money in the business during 2020.

Francis is also married, and his wife just made a $1 million IRA withdrawal.

Henry advises BBB, Inc. to elect to expense $200,000 of certain depreciable assets for the current tax year.
This election would considerably reduce income tax for the Ford family, but it may not provide the same
amount of benefits for the Jay family considering the loss Catherine Jay anticipates this year.
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Henry’s involvement in multiple businesses and individual returns creates the potential for conflicts of
interest. Henry needs to determine whether he can maintain his objectivity while serving in both these roles,
and whether he is perhaps unable to provide competent and diligent representation to BBB Inc. and the Jay
family under Circular 230, §10.29.

What should Henry do to prevent a potential conflict of interest?

Practitioner’s Anxiety Index (0-5):

Discussion Scenario 13. Richard is an enrolled agent who has prepared joint returns for Jim and Sally Dupree
for several years. This year, Richard receives a call from Jim Dupree saying that he and his wife are in the
midst of a divorce. Jim wants to meet with Richard as soon as possible to discuss how they should file their
returns this year and what advice Richard might have for him as he approaches a settlement with Sally. Later
that same day, Richard receives a call from Sally asking to schedule a meeting to discuss the very same issues
and what advice Richard might have for her before she meets Jim to work out the final settlement.

What should Richard do?

What potential ethical dilemmas are present in this scenario?

How can Richard represent both Jim and Sally, either together or separately?

Practitioner’s Anxiety Index (0-5):
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ETHICAL ISSUES AND THE CORONAVIRUS STIMULUS ACTIONS

The president signed the Coronavirus Aid, Relief, and Economic Security (CARES) Act’' into law on March 27,
2020. Among its many provisions, the CARES Act contains economic stimulus provisions involving loans and rebate
recovery checks.

Note. For more information about the CARES Act, see the 2020 University of lllinois Federal Tax Workbook,
Volume A, Chapter 1: New Developments.

THE PAYCHECK PROTECTION PROGRAM *

The Paycheck Protection Program (PPP) provides small businesses with access to funds that enabled them to pay
employee payroll costs, including benefits. Funds could also be used to pay interest on mortgages, rent, and utilities.*

Under the PPP, employers must provide the amount of their average payroll for the preceding calendar year. The
payroll amount for any employee in excess of $100,000 for the year is excluded from the calculation. The monthly
average is multiplied by 2.5 to arrive at a maximum PPP loan for which the taxpayer could potentially qualify.**

Discussion Scenario 14. Dr. Toothache, DDS, LLC, has been a client of Mary Pratt, CPA, for many years.
Operating as an S corporation, Jay, the main employee and shareholder of the S corporation, has always
followed Mary’s recommendations regarding reasonable compensation. His personal compensation for 2019
was $200,000.

Due to the COVID-19 pandemic, Dr. Toothache found itself needing cash to cover payroll and operating
expenses. In determining the amount of PPP loan the firm could qualify for, Jay discovers he can only count
$100,000 of his compensation in the calculation. Jay asks Mary to “fix” his Forms W-2, Wage and Tax
Statement, for last year, at least for the bank, by allocating $100,000 to himself for 2019 payroll and $100,000
to his wife. He states that once the PPP loan is approved, she can just “put the numbers back the way they
were” and not bother to send in any of the “revised” W-2s, Forms 941, Employer’s Quarterly Federal Tax
Return, etc. He reminds Mary of their long-standing relationship and that this action will help him obtain
additional PPP loan proceeds at a time when his practice needs it most.

What ethical dilemmas does Mary face in this scenario?

What Circular 230 provisions could Mary violate if she does what Jay asks?

Practitioner’s Anxiety Index (0-5):

L PL 116-136.

2 PL 116-136, §1102.
B Tbid.

* Tbid.
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Caution. Giving fraudulent documents or information to the IRS is criminal. IRC §7207 provides a
misdemeanor penalty of $10,000 ($50,000 for corporations) or not more than one year in prison (or both) for
any person who willfully delivers or discloses to the IRS any such items they know to be fraudulent or false
as to any material matter.

In addition to PPP loans being available for employers with payroll, the program provides benefits for self-employed
individuals who have no payroll. The “payroll” the SBA uses for self-employed taxpayer is the net profit from

Schedule C, Profit or Loss From Business.>
Discussion Scenario 15. Hamilton Jones is a self-employed real estate agent. He meets with his tax 4

professional, Landon Freeby, in April 2020. Hamilton asks Landon about PPP loans and states that he heard
people in his situation received some of the “free” money available. Landon explains that Hamilton’s
business must show a profit in order to qualify. Although his return was extended until October 15, 2020,
Hamilton expects to show a loss on his 2019 Schedule C. This expected result is because of the new
truck Hamilton placed into service during 2019. Hamilton and Landon agreed to write off the truck in full,
using 100% bonus depreciation.

Hamilton instructs Landon to leave the truck off his 2019 return “for now” and requests that Landon give him
a preliminary return without any deduction for the truck. Hamilton further states that this will help him with
the bank because he has already provided the bank with a financial statement he prepared that did not include
a deduction for the truck. Once his PPP loan is approved, Hamilton plans to have Landon prepare the return
for final submission by the extended due date.

What ethical issues are present in this scenario for Landon?

What potential Circular 230 violations are present in this scenario?

What advice should Landon give Hamilton?

Practitioner’s Anxiety Index (0-5):

- Business Loan Program Temporary Changes; Paycheck Protection Program — Additional Eligibility Criteria and Requirements for Certain
Pledges of Loans. U.S. Small Business Administration. [sba.gov/sites/default/files/2020-04/Interim-Final-Rule-Additional-Eligibility-
Criteria-and-Requirements-for-Certain-Pledges-of-Loans.pdf] Accessed on Jul. 21, 2020.
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SELF-EMPLOYED UNEMPLOYMENT BENEFITS

The CARES Act allows for self-employed persons to qualify for unemployment benefits.* States (including Illinois)
have established guidelines to apply for benefits.

To illustrate, using Illinois as an example, the definition of eligible self-employed individuals includes persons who
have been “self-employed” for only the last 18 months and who paid taxes on that income (i.e., the taxpayer has not
earned any wages as a W-2 employee).”” Self-employment in Illinois includes the following.

*  Sole proprietors who do not pay unemployment contributions
*  Business owners
*  Persons receiving Forms 1099 from a business to report income for tax purposes
*  Persons filing a Schedule C to report a profit or loss from business
To file for unemployment in Illinois, the following forms are required.*®
e 2019 Form 1040
¢ Form 1040 (or Form 1040-SR), Schedule C or C-EZ
*  Schedule K-1 (Form 1065), Partner’s Share of Income, Deductions, Credits, etc.

*  Other forms as determined on a case-by-case basis

e —
‘\@' Practitioner Planning Tip

Tax professionals are encouraged to review the specific requirements for the state in which their
client works. For example, a self-employed person who lives in Collinsville, Illinois, but operates a
business in Creve Coeur, Missouri, would file for unemployment benefits in the state of Missouri.

Discussion Scenario 16. While home from college, Mandy Brady babysits her younger siblings, Greg, Peter,
and Cindy, so that her father, Tom Brady, is not interrupted while working from his home office. When Tom
meets with Dublin Entry, a tax professional, regarding his 2019 tax return, Tom indicates he has “paid” his
daughter the equivalent of $6,500 in compensation through free room and board, cell phone expenses, etc.,
even though no actual checks were ever issued from Tom to Mandy. Mandy just completed her third year of
college and has never reported babysitting income before. Tom indicates that the pandemic has greatly
impacted his business in 2020, and he has not earned income for several months.

Through various social media sources, Tom learned about self-employed persons’ ability to qualify for
unemployment benefits and he wants to claim unemployment benefits for himself. He also asks Dublin if he
could report the $6,500 for Mandy as self-employment income. Because Tom’s business has fallen off so
dramatically, he is not currently able to pay Mandy for babysitting her younger siblings. She could then
perhaps qualify for unemployment benefits as well.

36 CARES Act §2102(a)(3)(A)(ii)(IT).

3 Learn about PUA. Illinois Department of Employment Security. [www?2.illinois.gov/ides/Pages/learn-about-pua.aspx] Accessed on
Aug. 3,2020.

- TIbid.
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Tom’s state requires the submission of a Schedule C when applying for unemployment benefits, and he
requests that Dublin prepare the form. Tom asks for a copy of the Schedule C to review and states he will get
back to Dublin to finalize the return. Dublin never hears from Tom again.

What ethical issues does this scenario present for Dublin?

What are the potential Circular 230 violations in this scenario?

Does it matter if Dublin is considered a paid preparer with regard to Tom?

Practitioner’s Anxiety Index (0-5):
RECOVERY REBATE PROGRAM (ECONOMIC IMPACT PAYMENTS)

An additional provision of the CARES Act provided for recovery rebate checks.” The amounts taxpayers could
receive immediately were based on either 2018 adjusted gross income (AGI) or 2019 AGI if the 2019 return was filed
in time for the IRS to process it before issuance of the recovery rebate checks.*’

Discussion Scenario 17. Ed and Donna Banks are clients of Stu Pott, an enrolled agent. In 2018, Ed and
Donna had AGI of $148,000. Stu met with Ed and Donna in March 2020 and determined that their 2019 AGI
was $358,000. Noting the large increase in income from 2019 versus 2018, the Banks told Stu they believe
their income in 2020 will be even higher. The return for 2019 is ready to be filed but Ed and Donna ask Stu to
hold the 2019 return until they receive the recovery rebate checks they are expecting based on their 2018
AGI. Because the 2019 filing deadline was July 15, 2020, Stu agrees to delay finalizing the returns. No
paperwork was signed as of the date of their tax appointment.

What ethical issues does Stu have in this scenario?

¥ PL 116-136, §2101.
. RC §§6428(F)(5)(A) and (B).
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What potential violations of Circular 230 exist?

Practitioner’s Anxiety Index (0-5):

Discussion Scenario 18. Use the same facts as Discussion Scenario 17, except Ed and Donna signed their e-
file forms, took their copies with them, paid Stu for his services, and asked him to hold off submitting the
returns until closer to the July 15 filing deadline.

What ethical issues does Stu have in this scenario?

Practitioner’s Anxiety Index (0-5):
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APPENDIX — CIRCULAR 230

Paragraph 1. The authority citation for 31 CFR, part
10 continues to read as follows:

Authority: Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat.
237 et. seq.; 5 U.S.C. 301, 500, 551-559; 31 U.S.C.
321; 31 U.S.C. 330; Reorg. Plan No. 26 of 1950, 15
FR 4935, 64 Stat. 1280, 3 CFR, 1949-1953 Comp.,
p. 1017.

§ 10.0 Scope of part.

(a) This part contains rules governing the
recognition of attorneys, certified public accountants,
enrolled agents, enrolled retirement plan agents,
registered tax return preparers, and other persons
representing taxpayers before the Internal Revenue
Service. Subpart A of this part sets forth rules relating
to the authority to practice before the Internal Revenue
Service; subpart B of this part prescribes the duties
and restrictions relating to such practice; subpart C
of this part prescribes the sanctions for violating the
regulations; subpart D of this part contains the rules
applicable to disciplinary proceedings; and subpart E
of this part contains general provisions relating to the
availability of official records.

(b) Effective/applicability date.
applicable beginning August 2, 2011.

This section is

Treasury Department Circular No. 230

Subpart A — Rules Governing Authority to
Practice

§ 10.1 Offices.

(a) Establishment of office(s). The Commissioner
shall establish the Office
Responsibility and any other office(s) within the
Internal Revenue Service necessary to administer

of Professional

and enforce this part. The Commissioner shall
appoint the Director of the Office of Professional
Responsibility and any other Internal Revenue
official(s) to manage and direct any office(s)
established to administer or enforce this part.
Offices established under this part include, but are
not limited to:

(1) The Office of Professional Responsibility, which
shall generally have responsibility for matters related
to practitioner conduct and shall have exclusive
responsibility for discipline, including disciplinary
proceedings and sanctions; and

(2) An office with responsibility for matters related
to authority to practice before the Internal Revenue
Service, including acting on applications for
enrollment to practice before the Internal Revenue
Service and administering competency testing and
continuing education.

(b) Officers and employees within any office
established under this part may perform acts necessary
or appropriate to carry out the responsibilities of their
office(s) under this part or as otherwise prescribed by
the Commissioner.

(c) Acting. The Commissioner will designate an
officer or employee of the Internal Revenue Service
to perform the duties of an individual appointed
under paragraph (a) of this section in the absence of
that officer or employee or during a vacancy in that
office.

(d) Effective/applicability date. This section is
applicable beginning August 2, 2011, except that
paragraph (a)(1) is applicable beginning June 12,
2014.

§ 10.1 — Page 5
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§ 10.2 Definitions.

(a) As used in this part, except where the text
provides otherwise —

(1) Attorney means any person who is a member
in good standing of the bar of the highest court of
any state, territory, or possession of the United
States, including a Commonwealth, or the District of
Columbia.

(2) Certified public accountant means any person
who is duly qualified to practice as a certified public
accountant in any state, territory, or possession of the
United States, including a Commonwealth, or the
District of Columbia.

(3) Commissioner refers to the Commissioner of
Internal Revenue.

(4) Practice before the Internal Revenue
Service comprehends all matters connected with a
presentation to the Internal Revenue Service or any
of its officers or employees relating to a taxpayer’s
rights, privileges, or liabilities under laws or
regulations administered by the Internal Revenue
Service. Such presentations include, but are not
limited to, preparing documents; filing documents;
corresponding and communicating with the Internal
Revenue Service; rendering written advice with
respect to any entity, transaction, plan or arrangement,
or other plan or arrangement having a potential for
tax avoidance or evasion; and representing a client at
conferences, hearings, and meetings.

(5) Practitioner means any individual described
in paragraphs (a), (b), (c), (d), (e), or (f) of §10.3.

(6) A tax return includes an amended tax return
and a claim for refund.

(7) Service means the Internal Revenue Service.

(8) Tax return preparer means any individual
within the meaning of section 7701(a)(36) and 26
CFR 301.7701-15.

(b) Effective/applicability date. This section is
applicable on August 2, 2011.

§ 10.3 Who may practice.

(a) Attorneys. Any attorney who is not currently
under suspension or disbarment from practice

Page 6 — § 10.2

before the Internal Revenue Service may practice
before the Internal Revenue Service by filing with
the Internal Revenue Service a written declaration
that the attorney is currently qualified as an attorney
and is authorized to represent the party or parties.
Notwithstanding the preceding sentence, attorneys
who are not currently under suspension or disbarment
from practice before the Internal Revenue Service
are not required to file a written declaration with the
IRS before rendering written advice covered under
§10.37, but their rendering of this advice is practice
before the Internal Revenue Service.

(b) Certified public accountants. Any certified
public accountant who is not currently under
suspension or disbarment from practice before the
Internal Revenue Service may practice before the
Internal Revenue Service by filing with the Internal
Revenue Service a written declaration that the
certified public accountant is currently qualified as
a certified public accountant and is authorized to
represent the party or parties. Notwithstanding the
preceding sentence, certified public accountants who
are not currently under suspension or disbarment
from practice before the Internal Revenue Service
are not required to file a written declaration with the
IRS before rendering written advice covered under
§10.37, but their rendering of this advice is practice
before the Internal Revenue Service.

(¢) Enrolled agents. Any individual enrolled as an
agent pursuant to this part who is not currently under
suspension or disbarment from practice before the
Internal Revenue Service may practice before the
Internal Revenue Service.

(d) Enrolled actuaries.

(1) Any individual who is enrolled as an actuary
by the Joint Board for the Enrollment of Actuaries
pursuant to 29 U.S.C. 1242 who is not currently
under suspension or disbarment from practice before
the Internal Revenue Service may practice before the
Internal Revenue Service by filing with the Internal
Revenue Service a written declaration stating that he
or she is currently qualified as an enrolled actuary
and is authorized to represent the party or parties on
whose behalf he or she acts.

(2) Practice as an enrolled actuary is limited
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to representation with respect to issues involving
the following statutory provisions in title 26 of
the United States Code: sections 401 (relating to
qualification of employee plans), 403(a) (relating
to whether an annuity plan meets the requirements
of section 404(a) (2)), 404 (relating to deductibility
of employer contributions), 405 (relating to
qualification of bond purchase plans), 412 (relating
to funding requirements for certain employee
plans), 413 (relating to application of qualification
requirements to collectively bargained plans and
to plans maintained by more than one employer),
414 (relating to definitions and special rules with
respect to the employee plan area), 419 (relating
to treatment of funded welfare benefits), 419A
(relating to qualified asset accounts), 420 (relating
to transfers of excess pension assets to retiree health
accounts), 4971 (relating to excise taxes payable as
a result of an accumulated funding deficiency under
section 412), 4972 (relating to tax on nondeductible
contributions to qualified employer plans), 4976
(relating to taxes with respect to funded welfare
benefit plans), 4980 (relating to tax on reversion of
qualified plan assets to employer), 6057 (relating
to annual registration of plans), 6058 (relating to
information required in connection with certain plans
of deferred compensation), 6059 (relating to periodic
report of actuary), 6652(e) (relating to the failure
to file annual registration and other notifications
by pension plan), 6652(f) (relating to the failure to
file information required in connection with certain
plans of deferred compensation), 6692 (relating to
the failure to file actuarial report), 7805(b) (relating
to the extent to which an Internal Revenue Service
ruling or determination letter coming under the
statutory provisions listed here will be applied without
retroactive effect); and 29 U.S.C. § 1083 (relating to
the waiver of funding for nonqualified plans).

(3) An individual who practices before the
Internal Revenue Service pursuant to paragraph (d)
(1) of this section is subject to the provisions of this
part in the same manner as attorneys, certified public
accountants, enrolled agents, enrolled retirement
plan agents, and registered tax return preparers.

(e) Enrolled retirement plan agents —
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(1) Any individual enrolled as a retirement plan
agent pursuant to this part who is not currently under
suspension or disbarment from practice before the
Internal Revenue Service may practice before the
Internal Revenue Service.

(2) Practice as an enrolled retirement plan agent
is limited to representation with respect to issues
involving the following programs: Employee Plans
Determination Letter program; Employee Plans
Compliance Resolution System; and Employee
Plans Master and Prototype and Volume Submitter
program. In addition, enrolled retirement plan agents
are generally permitted to represent taxpayers with
respect to IRS forms under the 5300 and 5500 series
which are filed by retirement plans and plan sponsors,
but not with respect to actuarial forms or schedules.

(3) An individual who practices before the
Internal Revenue Service pursuant to paragraph (e)
(1) of this section is subject to the provisions of this
part in the same manner as attorneys, certified public
accountants, enrolled agents, enrolled actuaries, and
registered tax return preparers.

(f) Registered tax return preparers.

(1) Any individual who is designated as a
registered tax return preparer pursuant to §10.4(c)
of this part who is not currently under suspension
or disbarment from practice before the Internal
Revenue Service may practice before the Internal
Revenue Service.

(2) Practice as a registered tax return preparer
is limited to preparing and signing tax returns
and claims for refund, and other documents for
submission to the Internal Revenue Service. A
registered tax return preparer may prepare all or
substantially all of a tax return or claim for refund of
tax. The Internal Revenue Service will prescribe by
forms, instructions, or other appropriate guidance the
tax returns and claims for refund that a registered tax
return preparer may prepare and sign.

(3) Aregistered tax return preparer may represent
taxpayers before revenue agents, customer service
representatives, or similar officers and employees of
the Internal Revenue Service (including the Taxpayer
Advocate Service) during an examination if the
registered tax return preparer signed the tax return
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or claim for refund for the taxable year or period
under examination. Unless otherwise prescribed by
regulation or notice, this right does not permit such
individual to represent the taxpayer, regardless of
the circumstances requiring representation, before
appeals officers, revenue officers, Counsel or similar
officers or employees of the Internal Revenue
Service or the Treasury Department. A registered tax
return preparer’s authorization to practice under this
part also does not include the authority to provide
tax advice to a client or another person except as
necessary to prepare a tax return, claim for refund,
or other document intended to be submitted to the
Internal Revenue Service.

(4) An individual who practices before the
Internal Revenue Service pursuant to paragraph (f)
(1) of this section is subject to the provisions of this
part in the same manner as attorneys, certified public
accountants, enrolled agents, enrolled retirement
plan agents, and enrolled actuaries.

(g) Others. Any individual qualifying under
paragraph §10.5(e) or §10.7 is eligible to practice
before the Internal Revenue Service to the extent
provided in those sections.

(h) Government officers and employees, and
others. An individual, who is an officer or employee
of the executive, legislative, or judicial branch of the
United States Government; an officer or employee
of the District of Columbia; a Member of Congress;
or a Resident Commissioner may not practice before
the Internal Revenue Service if such practice violates
18 U.S.C. §§ 203 or 205.

(1) State officers and employees. No officer or
employee of any State, or subdivision of any State,
whose duties require him or her to pass upon,
investigate, or deal with tax matters for such State
or subdivision, may practice before the Internal
Revenue Service, if such employment may disclose
facts or information applicable to Federal tax matters.

() Effective/applicability date. Paragraphs (a), (b),
and (g) of this section are applicable beginning June
12, 2014. Paragraphs (c) through (f), (h), and (i) of
this section are applicable beginning August 2, 2011.

Page 8 — §10.3

§ 10.4 Eligibility to become an enrolled agent,
enrolled retirement plan agent, or registered tax
return preparer.

(a) Enrollment as an enrolled agent upon
examination. The Commissioner, or delegate, will
grant enrollment as an enrolled agent to an applicant
eighteen years of age or older who demonstrates
special competence in tax matters by written
examination administered by, or administered under
the oversight of, the Internal Revenue Service, who
possesses a current or otherwise valid preparer tax
identification number or other prescribed identifying
number, and who has not engaged in any conduct
that would justify the suspension or disbarment of
any practitioner under the provisions of this part.

(b) Enrollment as a retirement plan agent upon
examination. The Commissioner, or delegate, will
grant enrollment as an enrolled retirement plan
agent to an applicant eighteen years of age or older
who demonstrates special competence in qualified
retirement plan matters by written examination
administered by, or administered under the oversight
of, the Internal Revenue Service, who possesses a
current or otherwise valid preparer tax identification
number or other prescribed identifying number, and
who has not engaged in any conduct that would justify
the suspension or disbarment of any practitioner
under the provisions of this part.

(c) Designation as a registered tax return preparer.
The Commissioner, or delegate, may designate
an individual eighteen years of age or older as
a registered tax return preparer provided an
applicant demonstrates competence in Federal tax
return preparation matters by written examination
administered by, or administered under the oversight
of, the Internal Revenue Service, or otherwise meets
the requisite standards prescribed by the Internal
Revenue Service, possesses a current or otherwise valid
preparer tax identification number or other prescribed
identifying number, and has not engaged in any conduct
that would justify the suspension or disbarment of any
practitioner under the provisions of this part.

(d) Enrollment of former Internal Revenue Service
employees. The Commissioner, or delegate, may
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grant enrollment as an enrolled agent or enrolled
retirement plan agent to an applicant who, by virtue
of past service and technical experience in the
Internal Revenue Service, has qualified for such
enrollment and who has not engaged in any conduct
that would justify the suspension or disbarment of
any practitioner under the provisions of this part,
under the following circumstances:

(1) The former employee applies for enrollment
on an Internal Revenue Service form and supplies
the information requested on the form and such other
information regarding the experience and training of
the applicant as may be relevant.

(2) The appropriate office of the Internal Revenue
Service provides a detailed report of the nature and
rating of the applicant’s work while employed by
the Internal Revenue Service and a recommendation
whether such employment qualifies the applicant
technically or otherwise for the desired authorization.

(3) Enrollment as an enrolled agent based on an
applicant’s former employment with the Internal
Revenue Service may be of unlimited scope or it
may be limited to permit the presentation of matters
only of the particular specialty or only before the
particular unit or division of the Internal Revenue
Service for which the applicant’s former employment
has qualified the applicant. Enrollment as an enrolled
retirement plan agent based on an applicant’s former
employment with the Internal Revenue Service will
be limited to permit the presentation of matters only
with respect to qualified retirement plan matters.

(4) Application for enrollment as an enrolled
agent or enrolled retirement plan agent based on an
applicant’s former employment with the Internal
Revenue Service must be made within three years
from the date of separation from such employment.

(5) An applicant for enrollment as an enrolled
agent who is requesting such enrollment based
on former employment with the Internal Revenue
Service must have had a minimum of five years
continuous employment with the Internal Revenue
Service during which the applicant must have been
regularly engaged in applying and interpreting
the provisions of the Internal Revenue Code and
the regulations relating to income, estate, gift,
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employment, or excise taxes.

(6) An applicant for enrollment as an enrolled
retirement plan agent who is requesting such
enrollment based on former employment with the
Internal Revenue Service must have had a minimum
of five years continuous employment with the
Internal Revenue Service during which the applicant
must have been regularly engaged in applying and
interpreting the provisions of the Internal Revenue
Code and the regulations relating to qualified
retirement plan matters.

(7) For the purposes of paragraphs (d)(5) and (6)
of this section, an aggregate of 10 or more years of
employment in positions involving the application
and interpretation of the provisions of the Internal
Revenue Code, at least three of which occurred within
the five years preceding the date of application, is the
equivalent of five years continuous employment.

(e) Natural persons. Enrollment to practice may be
granted only to natural persons.

(f) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.5 Application to become an enrolled agent,
enrolled retirement plan agent, or registered tax
return preparer.

(a) Form; address. An applicant to become an
enrolled agent, enrolled retirement plan agent,
or registered tax return preparer must apply as
required by forms or procedures established and
published by the Internal Revenue Service, including
proper execution of required forms under oath or
affirmation. The address on the application will be
the address under which a successful applicant is
enrolled or registered and is the address to which all
correspondence concerning enrollment or registration
will be sent.

(b) Fee. A reasonable nonrefundable fee may be
charged for each application to become an enrolled
agent, enrolled retirement plan agent, or registered
tax return preparer. See 26 CFR part 300.

(c) Additional information; examination. The Internal
Revenue Service may require the applicant, as a
condition to consideration of an application, to file
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additional information and to submit to any written
or oral examination under oath or otherwise. Upon
the applicant’s written request, the Internal Revenue
Service will afford the applicant the opportunity to
be heard with respect to the application.

(d) Compliance and suitability checks.

(1) As a condition to consideration of an
application, the Internal Revenue Service may
conduct a Federal tax compliance check and
suitability check. The tax compliance check will be
limited to an inquiry regarding whether an applicant
has filed all required individual or business tax
returns and whether the applicant has failed to pay, or
make proper arrangements with the Internal Revenue
Service for payment of, any Federal tax debts.
The suitability check will be limited to an inquiry
regarding whether an applicant has engaged in any
conduct that would justify suspension or disbarment
of any practitioner under the provisions of this part
on the date the application is submitted, including
whether the applicant has engaged in disreputable
conduct as defined in §10.51. The application will
be denied only if the results of the compliance or
suitability check are sufficient to establish that the
practitioner engaged in conduct subject to sanctions
under §§10.51 and 10.52.

(2) If the applicant does not pass the tax
compliance or suitability check, the applicant will
not be issued an enrollment or registration card or
certificate pursuant to §10.6(b) of this part. An
applicant who is initially denied enrollment or
registration for failure to pass a tax compliance
check may reapply after the initial denial if the
applicant becomes current with respect to the
applicant’s tax liabilities.

(e) Temporary recognition. On receipt of a properly
executed application, the Commissioner, or delegate,
may grant the applicant temporary recognition to
practice pending a determination as to whether status
as an enrolled agent, enrolled retirement plan agent,
or registered tax return preparer should be granted.
Temporary recognition will be granted only in
unusual circumstances and it will not be granted, in
any circumstance, if the application is not regular on
its face, if the information stated in the application,
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if true, is not sufficient to warrant granting the
application to practice, or the Commissioner,
or delegate, has information indicating that the
statements in the application are untrue or that the
applicant would not otherwise qualify to become
an enrolled agent, enrolled retirement plan agent, or
registered tax return preparer. Issuance of temporary
recognition does not constitute either a designation
or a finding of eligibility as an enrolled agent,
enrolled retirement plan agent, or registered tax
return preparer, and the temporary recognition may
be withdrawn at any time.

(f) Protest of application denial. The applicant
will be informed in writing as to the reason(s) for
any denial of an application. The applicant may,
within 30 days after receipt of the notice of denial of
the application, file a written protest of the denial as
prescribed by the Internal Revenue Service in forms,
guidance, or other appropriate guidance. A protest
under this section is not governed by subpart D of
this part.

(f) Effective/applicability date. This section is
applicable to applications received on or after
August 2, 2011.

§ 10.6 Term and renewal of status as an enrolled
agent, enrolled retirement plan agent, or
registered tax return preparer.

(a) Term. Each individual authorized to practice
before the Internal Revenue Service as an enrolled
agent, enrolled retirement plan agent, or registered
tax return preparer will be accorded active enrollment
or registration status subject to renewal of enrollment
or registration as provided in this part.

(b) Enrollment or registration card or certificate.
The Internal Revenue Service will issue an
enrollment or registration card or certificate to each
individual whose application to practice before the
Internal Revenue Service is approved. Each card
or certificate will be valid for the period stated on
the card or certificate. An enrolled agent, enrolled
retirement plan agent, or registered tax return preparer
may not practice before the Internal Revenue Service
if the card or certificate is not current or otherwise
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valid. The card or certificate is in addition to any
notification that may be provided to each individual
who obtains a preparer tax identification number.

(¢) Change of address. An enrolled agent, enrolled
retirement plan agent, or registered tax return preparer
must send notification of any change of address
to the address specified by the Internal Revenue
Service within 60 days of the change of address.
This notification must include the enrolled agent’s,
enrolled retirement plan agent’s, or registered tax
return preparer’s name, prior address, new address,
tax identification number(s) (including preparer tax
identification number), and the date the change of
address is effective. Unless this notification is sent,
the address for purposes of any correspondence
from the appropriate Internal Revenue Service
office responsible for administering this part shall
be the address reflected on the practitioner’s most
recent application for enrollment or registration, or
application for renewal of enrollment or registration.
A practitioner’s change of address notification
under this part will not constitute a change of the
practitioner’s last known address for purposes of
section 6212 of the Internal Revenue Code and
regulations thereunder.

(d) Renewal.

(1) In general. Enrolled agents, enrolled
retirement plan agents, and registered tax return
preparers must renew their status with the Internal
Revenue Service to maintain eligibility to practice
before the Internal Revenue Service. Failure to
receive notification from the Internal Revenue
Service of the renewal requirement will not be
justification for the individual’s failure to satisfy this
requirement.

(2) Renewal period for enrolled agents.

(1) All enrolled agents must renew their preparer
tax identification number as prescribed by forms,
instructions, or other appropriate guidance.

(i1) Enrolled agents who have a social security
number or tax identification number that ends with
the numbers 0, 1, 2, or 3, except for those individuals
who received their initial enrollment after November
1, 2003, must apply for renewal between November
1, 2003, and January 31, 2004. The renewal will be
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effective April 1, 2004.

(iii) Enrolled agents who have a social security
number or tax identification number that ends with
the numbers 4, 5, or 6, except for those individuals
who received their initial enrollment after November
1, 2004, must apply for renewal between November
1, 2004, and January 31, 2005. The renewal will be
effective April 1, 2005.

(iv) Enrolled agents who have a social security
number or tax identification number that ends with
the numbers 7, 8, or 9, except for those individuals
who received their initial enrollment after November
1, 2005, must apply for renewal between November
1, 2005, and January 31, 2006. The renewal will be
effective April 1, 2006.

(v) Thereafter, applications for renewal as an
enrolled agent will be required between November
1 and January 31 of every subsequent third year as
specified in paragraph (d)(2)(i), (d)(2)(ii), or (d)
(2)(iii) of this section according to the last number
of the individual’s social security number or tax
identification number. Those individuals who
receive initial enrollment as an enrolled agent after
November 1 and before April 2 of the applicable
renewal period will not be required to renew their
enrollment before the first full renewal period
following the receipt of their initial enrollment.

(3) Renewal period for enrolled retirement plan
agents.

(i) All enrolled retirement plan agents must
renew their preparer tax identification number as
prescribed by the Internal Revenue Service in forms,
instructions, or other appropriate guidance.

(i) Enrolled retirement plan agents will be
required to renew their status as enrolled retirement
plan agents between April 1 and June 30 of every
third year subsequent to their initial enrollment.

(4) Renewal period for registered tax return
preparers. Registered tax return preparers must
renew their preparer tax identification number and
their status as a registered tax return preparer as
prescribed by the Internal Revenue Service in forms,
instructions, or other appropriate guidance.

(5) Notification of renewal. After review and
approval, the Internal Revenue Service will notify
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the individual of the renewal and will issue the
individual a card or certificate evidencing current
status as an enrolled agent, enrolled retirement plan
agent, or registered tax return preparer.

(6) Fee. A reasonable nonrefundable fee may be
charged for each application for renewal filed. See 26
CFR part 300.

(7) Forms. Forms required for renewal may be
obtained by sending a written request to the address
specified by the Internal Revenue Service or from
such other source as the Internal Revenue Service
will publish in the Internal Revenue Bulletin (see
26 CFR 601.601(d)(2)(ii)(b)) and on the Internal
Revenue Service webpage (Www.irs.gov).

(e) Condition for remewal: continuing education.
In order to qualify for renewal as an enrolled agent,
enrolled retirement plan agent, or registered tax
return preparer, an individual must certify, in the
manner prescribed by the Internal Revenue Service,
that the individual has satisfied the requisite number
of continuing education hours.

(1) Definitions. For purposes of this section —

(1) Enrollment year means January 1 to
December 31 of each year of an enrollment cycle.

(i1) Enrollment cycle means the three successive
enrollment years preceding the effective date of
renewal.

(ii1) Registration year means each 12-month
period the registered tax return preparer is authorized
to practice before the Internal Revenue Service.

(iv) The effective date of renewal is the first day
of the fourth month following the close of the period
for renewal described in paragraph (d) of this section.

(2) For renewed enrollment as an enrolled agent
or enrolled retirement plan agent —

(1) Requirements for enrollment cycle. A
minimum of 72 hours of continuing education credit,
including six hours of ethics or professional conduct,
must be completed during each enrollment cycle.

(1) Requirements for enrollment year. A
minimum of 16 hours of continuing education credit,
including two hours of ethics or professional conduct,
must be completed during each enrollment year of an
enrollment cycle.

(ii1) Enrollment during enrollment cycle —

Page 12 — § 10.6

(A) In general. Subject to paragraph (e)(2)(iii)
(B) of this section, an individual who receives initial
enrollment during an enrollment cycle must complete
two hours of qualifying continuing education credit
for each month enrolled during the enrollment cycle.
Enrollment for any part of a month is considered
enrollment for the entire month.

(B) Ethics. An individual who receives
initial enrollment during an enrollment cycle must
complete two hours of ethics or professional conduct
for each enrollment year during the enrollment cycle.
Enrollment for any part of an enrollment year is
considered enrollment for the entire year.

(3) Requirements for renewal as a registered
tax return preparer. A minimum of 15 hours of
continuing education credit, including two hours of
ethics or professional conduct, three hours of Federal
tax law updates, and 10 hours of Federal tax law
topics, must be completed during each registration
year.

() Qualifying continuing education —

(1) General —

(1) Enrolled agents. To qualify for continuing
education credit for an enrolled agent, a course of
learning must —

(A) Be a qualifying continuing education
program designed to enhance professional
knowledge in Federal taxation or Federal tax related
matters (programs comprised of current subject
matter in Federal taxation or Federal tax related
matters, including accounting, tax return preparation
software, taxation, or ethics); and

(B) Be a qualifying continuing education
program consistent with the Internal Revenue Code
and effective tax administration.

(i1) Enrolled retirvement plan agents. To qualify
for continuing education credit for an enrolled
retirement plan agent, a course of learning must —

(A) Be a qualifying continuing education
program designed to enhance professional knowledge
in qualified retirement plan matters; and

(B) Be a qualifying continuing education
program consistent with the Internal Revenue Code
and effective tax administration.

(i1) Registered tax return preparers. To
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qualify for continuing education credit for a registered
tax return preparer, a course of learning must —

(A) Be a qualifying continuing education
program designed to enhance professional
knowledge in Federal taxation or Federal tax related
matters (programs comprised of current subject
matter in Federal taxation or Federal tax related
matters, including accounting, tax return preparation
software, taxation, or ethics); and

(B) Be a qualifying continuing education
program consistent with the Internal Revenue Code
and effective tax administration.

(2) Qualifying programs —

(1) Formal programs. A formal program
qualifies as a continuing education program if it —

(A) Requires attendance and provides each
attendee with a certificate of attendance;

(B) Is conducted by a qualified instructor,
discussion leader, or speaker (in other words, a
person whose background, training, education, and
experience is appropriate for instructing or leading
a discussion on the subject matter of the particular
program);

(C) Provides or requires a written outline,
textbook, or suitable electronic educational materials;
and

(D) Satisfies the requirements established for
a qualified continuing education program pursuant to
§10.9.

(i1) Correspondence or individual study
programs (including taped programs). Qualifying
continuing education programs include
correspondence or individual study programs that
are conducted by continuing education providers
and completed on an individual basis by the enrolled
individual. The allowable credit hours for such
programs will be measured on a basis comparable to
the measurement of a seminar or course for credit in
an accredited educational institution. Such programs
qualify as continuing education programs only if
they —

(A) Require registration of the participants by
the continuing education provider;

(B) Provide a means for measuring successful
completion by the participants (for example, a written
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examination), including the issuance of a certificate
of completion by the continuing education provider;

(C) Provide a written outline, textbook, or
suitable electronic educational materials; and

(D) Satisfy the requirements established for a
qualified continuing education program pursuant to
§10.9.

(i) Serving as an instructor, discussion leader
or speaker.

(A) One hour of continuing education credit
will be awarded for each contact hour completed
as an instructor, discussion leader, or speaker at
an educational program that meets the continuing
education requirements of paragraph (f) of this
section.

(B) A maximum of two hours of continuing
education credit will be awarded for actual subject
preparation time for each contact hour completed as
an instructor, discussion leader, or speaker at such
programs. It is the responsibility of the individual
claiming such credit to maintain records to verify
preparation time.

(C) The maximum continuing education credit
for instruction and preparation may not exceed four
hours annually for registered tax return preparers and
six hours annually for enrolled agents and enrolled
retirement plan agents.

(D) An instructor, discussion leader, or
speaker who makes more than one presentation
on the same subject matter during an enrollment
cycle or registration year will receive continuing
education credit for only one such presentation for
the enrollment cycle or registration year.

(3) Periodic examination. Enrolled Agents and
Enrolled Retirement Plan Agents may establish
eligibility for renewal of enrollment for any
enrollment cycle by —

(i) Achieving a passing score on each part of
the Special Enrollment Examination administered
under this part during the three year period prior to
renewal; and

(i1) Completing a minimum of 16 hours of
qualifying continuing education during the last year
of an enrollment cycle.

§ 10.6 — Page 13

2020 Volume A — Chapter 4: Ethics in Tax Practice

A229

Copyrighted by the Board of Trustees of the University of lllinois.

This information was correct when originally published. It has not been updated for any subsequent law changes.




2020 Workbook

(g) Measurement of continuing education
coursework.

(1) All continuing education programs will be
measured in terms of contact hours. The shortest
recognized program will be one contact hour.

(2) A contact hour is 50 minutes of continuous
participation in a program. Credit is granted only for
a full contact hour, which is 50 minutes or multiples
thereof. For example, a program lasting more than
50 minutes but less than 100 minutes will count as
only one contact hour.

(3) Individual segments at continuous
conferences, conventions and the like will be
considered one total program. For example, two
90-minute segments (180 minutes) at a continuous
conference will count as three contact hours.

(4) For university or college courses, each
semester hour credit will equal 15 contact hours and
a quarter hour credit will equal 10 contact hours.

(h) Recordkeeping requirements.

(1) Each individual applying for renewal must
retain for a period of four years following the date
of renewal the information required with regard to
qualifying continuing education credit hours. Such
information includes —

(1) The name of the sponsoring organization;

(i1) The location of the program;

(ii1) The title of the program, qualified program
number, and description of its content;

(iv) Written outlines, course syllibi, textbook,
and/or electronic materials provided or required for
the course;

(v) The dates attended;

(vi) The credit hours claimed;

(vii) The name(s) of the instructor(s), discussion
leader(s), or speaker(s), if appropriate; and

(viii)) The -certificate of completion and/or
signed statement of the hours of attendance obtained
from the continuing education provider.

(2) To receive continuing education credit for
service completed as an instructor, discussion leader,
or speaker, the following information must be
maintained for a period of four years following the
date of renewal —

(1) The name of the sponsoring organization;
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(i1) The location of the program;

(ii1) The title of the program and copy of its
content;

(iv) The dates of the program; and

(v) The credit hours claimed.

(1) Waivers.

(1) Waiver from the continuing education
requirements for a given period may be granted for
the following reasons —

(1) Health, which prevented compliance with
the continuing education requirements;

(i1) Extended active military duty;

(iii)) Absence from the United States for an
extended period of time due to employment or other
reasons, provided the individual does not practice
before the Internal Revenue Service during such
absence; and

(iv) Other compelling reasons, which will be
considered on a case-by-case basis.

(2) A request for waiver must be accompanied
by appropriate documentation. The individual is
required to furnish any additional documentation
or explanation deemed necessary. Examples of
appropriate documentation could be a medical
certificate or military orders.

(3) A request for waiver must be filed no later
than the last day of the renewal application period.

(4) If a request for waiver is not approved, the
individual will be placed in inactive status. The
individual will be notified that the waiver was not
approved and that the individual has been placed on a
roster of inactive enrolled agents, enrolled retirement
plan agents, or registered tax return preparers.

(5) If the request for waiver is not approved, the
individual may file a protest as prescribed by the
Internal Revenue Service in forms, instructions, or
other appropriate guidance. A protest filed under this
section is not governed by subpart D of this part.

(6) If a request for waiver is approved, the
individual will be notified and issued a card or
certificate evidencing renewal.

(7) Those who are granted waivers are required
to file timely applications for renewal of enrollment
or registration.

(j) Failure to comply.
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(1) Compliance by an individual with the
requirements of this part is determined by the Internal
Revenue Service. The Internal Revenue Service
will provide notice to any individual who fails to
meet the continuing education and fee requirements
of eligibility for renewal. The notice will state the
basis for the determination of noncompliance and
will provide the individual an opportunity to furnish
the requested information in writing relating to
the matter within 60 days of the date of the notice.
Such information will be considered in making a
final determination as to eligibility for renewal. The
individual must be informed of the reason(s) for any
denial of a renewal. The individual may, within 30
days after receipt of the notice of denial of renewal,
file a written protest of the denial as prescribed by
the Internal Revenue Service in forms, instructions,
or other appropriate guidance. A protest under this
section is not governed by subpart D of this part.

(2) The continuing education records of an
enrolled agent, enrolled retirement plan agent, or
registered tax return preparer may be reviewed to
determine compliance with the requirements and
standards for renewal as provided in paragraph (f)
of this section. As part of this review, the enrolled
agent, enrolled retirement plan agent or registered tax
return preparer may be required to provide the Internal
Revenue Service with copies of any continuing
education records required to be maintained under
this part. If the enrolled agent, enrolled retirement
plan agent or registered tax return preparer fails
to comply with this requirement, any continuing
education hours claimed may be disallowed.

(3) An individual who has not filed a timely
application for renewal, who has not made a timely
response to the notice of noncompliance with the
renewal requirements, or who has not satisfied
the requirements of eligibility for renewal will be
placed on a roster of inactive enrolled individuals
or inactive registered individuals. During this time,
the individual will be ineligible to practice before the
Internal Revenue Service.

(4) Individuals placed in inactive status and
individuals ineligible to practice before the Internal
Revenue Service may not state or imply that they
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are eligible to practice before the Internal Revenue
Service, or use the terms enrolled agent, enrolled
retirement plan agent, or registered tax return
preparer, the designations “EA” or “ERPA” or other
form of reference to eligibility to practice before the
Internal Revenue Service.

(5) An individual placed in inactive status
may be reinstated to an active status by filing an
application for renewal and providing evidence of
the completion of all required continuing education
hours for the enrollment cycle or registration year.
Continuing education credit under this paragraph (j)
(5) may not be used to satisfy the requirements of
the enrollment cycle or registration year in which the
individual has been placed back on the active roster.

(6) An individual placed in inactive status
must file an application for renewal and satisfy the
requirements for renewal as set forth in this section
within three years of being placed in inactive
status. Otherwise, the name of such individual will
be removed from the inactive status roster and the
individual’s status as an enrolled agent, enrolled
retirement plan agent, or registered tax return
preparer will terminate. Future eligibility for active
status must then be reestablished by the individual as
provided in this section.

(7) Inactive status is not available to an individual
who is the subject of a pending disciplinary matter
before the Internal Revenue Service.

(k) Inactive retirement status. An individual who no
longer practices before the Internal Revenue Service
may request to be placed in an inactive retirement
status at any time and such individual will be placed
in an inactive retirement status. The individual will
be ineligible to practice before the Internal Revenue
Service. An individual who is placed in an inactive
retirement status may be reinstated to an active
status by filing an application for renewal and
providing evidence of the completion of the required
continuing education hours for the enrollment cycle
or registration year. Inactive retirement status is not
available to an individual who is ineligible to practice
before the Internal Revenue Service or an individual
who is the subject of a pending disciplinary matter
under this part.
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(1) Renewal while under suspension or disbarment.
An individual who is ineligible to practice before the
Internal Revenue Service by virtue of disciplinary
action under this part is required to conform to the
requirements for renewal of enrollment or registration
before the individual’s eligibility is restored.

(m) Enrolled actuaries. The enrollment and renewal
of enrollment of actuaries authorized to practice
under paragraph (d) of §10.3 are governed by the
regulations of the Joint Board for the Enrollment of
Actuaries at 20 CFR 901.1 through 901.72.

(n) Effective/applicability date. This section is
applicable to enrollment or registration effective
beginning August 2, 2011.

§ 10.7 Representing oneself; participating
in rulemaking; limited practice; and special
appearances.

(a) Representing oneself. Individuals may appear on
their own behalf before the Internal Revenue Service
provided they present satisfactory identification.

(b) Participating in rulemaking. Individuals
may participate in rulemaking as provided by the
Administrative Procedure Act. See 5 U.S.C. § 553.

(¢) Limited practice —

(1) In general. Subject to the limitations in
paragraph (c)(2) of this section, an individual who
is not a practitioner may represent a taxpayer before
the Internal Revenue Service in the circumstances
described in this paragraph (c)(1), even if the
taxpayer is not present, provided the individual
presents satisfactory identification and proof of
his or her authority to represent the taxpayer. The
circumstances described in this paragraph (c)(1) are
as follows:

(1) An individual may represent a member of his
or her immediate family.

(i1) Aregular full-time employee of an individual
employer may represent the employer.

(ii1) A general partner or a regular full-time
employee of a partnership may represent the
partnership.

(iv) A bona fide officer or a regular full-
time employee of a corporation (including a

Page 16 — § 10.6

parent, subsidiary, or other affiliated corporation),
association, or organized group may represent the
corporation, association, or organized group.

(v) A regular full-time employee of a trust,
receivership, guardianship, or estate may represent
the trust, receivership, guardianship, or estate.

(vi) An officer or a regular employee of
a governmental unit, agency, or authority may
represent the governmental unit, agency, or authority
in the course of his or her official duties.

(vii) An individual may represent any individual
or entity, who is outside the United States, before
personnel of the Internal Revenue Service when such
representation takes place outside the United States.

(2) Limitations.

(i) An individual who is under suspension or
disbarment from practice before the Internal Revenue
Service may not engage in limited practice before the
Internal Revenue Service under paragraph (c)(1) of
this section.

(i1)) The Commissioner, or delegate, may,
after notice and opportunity for a conference, deny
eligibility to engage in limited practice before the
Internal Revenue Service under paragraph (c)(1) of
this section to any individual who has engaged in
conduct that would justify a sanction under §10.50.

(i11) An individual who represents a taxpayer
under the authority of paragraph (c)(1) of this section
is subject, to the extent of his or her authority, to such
rules of general applicability regarding standards
of conduct and other matters as prescribed by the
Internal Revenue Service.

(d) Special appearances. The Commissioner,
or delegate, may, subject to conditions deemed
appropriate, authorize an individual who is not
otherwise eligible to practice before the Internal
Revenue Service to represent another person in a
particular matter.

(e) Fiduciaries. For purposes of this part, a
fiduciary (for example, a trustee, receiver, guardian,
personal representative, administrator, or executor) is
considered to be the taxpayer and not a representative
of the taxpayer.

(f) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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§ 10.8 Return preparation and application of
rules to other individuals.

(a) Preparing all or substantially all of a tax return.
Any individual who for compensation prepares or
assists with the preparation of all or substantially
all of a tax return or claim for refund must have
a preparer tax identification number. Except as
otherwise prescribed in forms, instructions, or other
appropriate guidance, an individual must be an
attorney, certified public accountant, enrolled agent,
or registered tax return preparer to obtain a preparer
tax identification number. Any individual who for
compensation prepares or assists with the preparation
of all or substantially all of a tax return or claim for
refund is subject to the duties and restrictions relating
to practice in subpart B, as well as subject to the
sanctions for violation of the regulations in subpart C.

(b) Preparing a tax return and furnishing
information. Any individual may for compensation
prepare or assist with the preparation of a tax return
or claim for refund (provided the individual prepares
less than substantially all of the tax return or claim for
refund), appear as a witness for the taxpayer before
the Internal Revenue Service, or furnish information
at the request of the Internal Revenue Service or any
of its officers or employees.

(c) Application of rules to other individuals. Any
individual who for compensation prepares, or assists
in the preparation of, all or a substantial portion of a
document pertaining to any taxpayer’s tax liability for
submission to the Internal Revenue Service is subject
to the duties and restrictions relating to practice in
subpart B, as well as subject to the sanctions for
violation of the regulations in subpart C. Unless
otherwise a practitioner, however, an individual
may not for compensation prepare, or assist in the
preparation of, all or substantially all of a tax return
or claim for refund, or sign tax returns and claims for
refund. For purposes of this paragraph, an individual
described in 26 CFR 301.7701-15(f) is not treated
as having prepared all or a substantial portion of the
document by reason of such assistance.

(d) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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§ 10.9 Continuing education providers and
continuing education programs.

(a) Continuing education providers —

(1) In general. Continuing education providers
are those responsible for presenting continuing
education programs. A continuing education provider
must —

(1) Be an accredited educational institution;

(i1) Be recognized for continuing education
purposes by the licensing body of any State, territory,
or possession of the United States, including a
Commonwealth, or the District of Columbia;

(ii1) Be recognized and approved by a qualifying
organization as a provider of continuing education
on subject matters within §10.6(f) of this part. The
Internal Revenue Service may, at its discretion,
identify a professional organization, society or
business entity that maintains minimum education
standards comparable to those set forth in this part as
a qualifying organization for purposes of this part in
appropriate forms, instructions, and other appropriate
guidance; or

(iv) Be recognized by the Internal Revenue
Service as a professional organization, society, or
business whose programs include offering continuing
professional education opportunities in subject
matters within §10.6(f) of this part. The Internal
Revenue Service, at its discretion, may require such
professional organizations, societies, or businesses
to file an agreement and/or obtain Internal Revenue
Service approval of each program as a qualified
continuing education program in appropriate forms,
instructions or other appropriate guidance.

(2) Continuing education provider numbers —

(1) In general. A continuing education provider
is required to obtain a continuing education provider
number and pay any applicable user fee.

(i1) Renewal. A continuing education provider
maintains its status as a continuing education provider
during the continuing education provider cycle by
renewing its continuing education provider number as
prescribed by forms, instructions or other appropriate
guidance and paying any applicable user fee.
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(3) Requirements for qualified continuing
education programs. A continuing education
provider must ensure the qualified continuing
education program complies with all the following
requirements —

(1) Programs must be developed by individual(s)
qualified in the subject matter;

(i1) Program subject matter must be current;

(ii1) Instructors, discussion leaders, and speakers
must be qualified with respect to program content;

(iv) Programs must include some means for
evaluation of the technical content and presentation
to be evaluated;

(v) Certificates of completion bearing a current
qualified continuing education program number
issued by the Internal Revenue Service must be
provided to the participants who successfully
complete the program; and

(vi) Records must be maintained by the
continuing education provider to verify the
participants who attended and completed the
program for a period of four years following
completion of the program. In the case of continuous
conferences, conventions, and the like, records must
be maintained to verify completion of the program
and attendance by each participant at each segment
of the program.

(4) Program numbers —

(1) In general. Every continuing education
provider is required to obtain a continuing education
provider program number and pay any applicable
user fee for each program offered. Program
numbers shall be obtained as prescribed by forms,
instructions or other appropriate guidance. Although,
at the discretion of the Internal Revenue Service, a
continuing education provider may be required to
demonstrate that the program is designed to enhance
professional knowledge in Federal taxation or
Federal tax related matters (programs comprised
of current subject matter in Federal taxation or
Federal tax related matters, including accounting, tax
return preparation software, taxation, or ethics) and
complies with the requirements in paragraph (a)(2)of
this section before a program number is issued.
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(i) Update programs. Update programs may
use the same number as the program subject to
update. An update program is a program that instructs
on a change of existing law occurring within one
year of the update program offering. The qualifying
education program subject to update must have been
offered within the two year time period prior to the
change in existing law.

(ii1)) Change in existing law. A change in
existing law means the effective date of the statute or
regulation, or date of entry of judicial decision, that
is the subject of the update.

(b) Failure to comply. Compliance by a continuing
education provider with the requirements of this part
is determined by the Internal Revenue Service. A
continuing education provider who fails to meet the
requirements of this part will be notified by the Internal
Revenue Service. The notice will state the basis for
the determination of noncompliance and will provide
the continuing education provider an opportunity to
furnish the requested information in writing relating to
the matter within 60 days of the date of the notice. The
continuing education provider may, within 30 days after
receipt of the notice of denial, file a written protest as
prescribed by the Internal Revenue Service in forms,
instructions, or other appropriate guidance. A protest
under this section is not governed by subpart D of this
part.

(c) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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Subpart B — Duties and Restrictions Relating to
Practice Before the Internal Revenue Service

§ 10.20 Information to be furnished.

(a) To the Internal Revenue Service.

(1) A practitioner must, on a proper and lawful
request by a duly authorized officer or employee
of the Internal Revenue Service, promptly submit
records or information in any matter before the
Internal Revenue Service unless the practitioner
believes in good faith and on reasonable grounds that
the records or information are privileged.

(2) Where the requested records or information
are not in the possession of, or subject to the control
of, the practitioner or the practitioner’s client, the
practitioner must promptly notify the requesting
Internal Revenue Service officer or employee and the
practitioner must provide any information that the
practitioner has regarding the identity of any person
who the practitioner believes may have possession or
control of the requested records or information. The
practitioner must make reasonable inquiry of his or her
client regarding the identity of any person who may
have possession or control of the requested records
or information, but the practitioner is not required to
make inquiry of any other person or independently
verify any information provided by the practitioner’s
client regarding the identity of such persons.

(3) When a proper and lawful request is made
by a duly authorized officer or employee of the
Internal Revenue Service, concerning an inquiry
into an alleged violation of the regulations in this
part, a practitioner must provide any information the
practitioner has concerning the alleged violation and
testify regarding this information in any proceeding
instituted under this part, unless the practitioner
believes in good faith and on reasonable grounds that
the information is privileged.

(b) Interference with a proper and lawful request
for records or information. A practitioner may not
interfere, or attempt to interfere, with any proper
and lawful effort by the Internal Revenue Service,
its officers or employees, to obtain any record or
information unless the practitioner believes in good
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faith and on reasonable grounds that the record or
information is privileged.

(¢) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.21 Knowledge of client’s omission.

A practitioner who, having been retained by a
client with respect to a matter administered by the
Internal Revenue Service, knows that the client has
not complied with the revenue laws of the United
States or has made an error in or omission from any
return, document, affidavit, or other paper which
the client submitted or executed under the revenue
laws of the United States, must advise the client
promptly of the fact of such noncompliance, error,
or omission. The practitioner must advise the client
of the consequences as provided under the Code
and regulations of such noncompliance, error, or
omission.

§ 10.22 Diligence as to accuracy.

(a) In general. A practitioner must exercise due
diligence —

(1) In preparing or assisting in the preparation
of, approving, and filing tax returns, documents,
affidavits, and other papers relating to Internal
Revenue Service matters;

(2) In determining the correctness of oral or
written representations made by the practitioner to
the Department of the Treasury; and

(3) In determining the correctness of oral or
written representations made by the practitioner to
clients with reference to any matter administered by
the Internal Revenue Service.

(b) Reliance on others. Except as modified by
§§10.34 and 10.37, a practitioner will be presumed
to have exercised due diligence for purposes of
this section if the practitioner relies on the work
product of another person and the practitioner used
reasonable care in engaging, supervising, training,
and evaluating the person, taking proper account of
the nature of the relationship between the practitioner
and the person.
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(c) Effective/applicability date. Paragraph (a) of
this section is applicable on September 26, 2007.
Paragraph (b) of this section is applicable beginning
June 12, 2014.

§ 10.23 Prompt disposition of pending matters.

A practitioner may not unreasonably delay the
prompt disposition of any matter before the Internal
Revenue Service.

§ 10.24 Assistance from or to disbarred or
suspended persons and former Internal Revenue
Service employees.

A practitioner may not, knowingly and directly or
indirectly:

(a) Accept assistance from or assist any person
who is under disbarment or suspension from practice
before the Internal Revenue Service if the assistance
relates to a matter or matters constituting practice
before the Internal Revenue Service.

(b) Accept assistance from any former government
employee where the provisions of § 10.25 or any
Federal law would be violated.

§10.25 Practice by former government employees,
their partners and their associates.

(a) Definitions. For purposes of this section —

(1) Assist means to act in such a way as to advise,
furnish information to, or otherwise aid another
person, directly, or indirectly.

(2) Government employee is an officer or
employee of the United States or any agency of
the United States, including a special Government
employee as defined in /8 U.S.C. 202(a), or of the
District of Columbia, or of any State, or a member of
Congress or of any State legislature.

(3) Member of a firm is a sole practitioner or
an employee or associate thereof, or a partner,
stockholder, associate, affiliate or employee of a
partnership, joint venture, corporation, professional
association or other affiliation of two or more
practitioners who represent nongovernmental

parties.
Page 20 — § 10.22

(4) Particular matter involving specific parties is
defined at 5 CFR 2637.201(c), or superseding post-
employment regulations issued by the U.S. Office of
Government Ethics.

(5) Rule includes Treasury regulations, whether
issued or under preparation for issuance as notices
of proposed rulemaking or as Treasury decisions,
revenue rulings, and revenue procedures published
in the Internal Revenue Bulletin (see 26 CFR
601.601(d)(2)(ii)(b)).

(b) General rules —

(1) No former Government employee may,
subsequent to Government employment, represent
anyone in any matter administered by the Internal
Revenue Service if the representation would violate
18 U.S.C. 207 or any other laws of the United States.

(2) No former Government employee who
personally and substantially participated in a
particular matter involving specific parties may,
subsequent to Government employment, represent
or knowingly assist, in that particular matter, any
person who is or was a specific party to that particular
matter.

(3) A former Government employee who within
a period of one year prior to the termination of
Government employment had official responsibility
for a particular matter involving specific parties may
not, within two years after Government employment
is ended, represent in that particular matter any person
who is or was a specific party to that particular matter.

(4) No former Government employee may, within
one year after Government employment is ended,
communicate with or appear before, with the intent to
influence, any employee of the Treasury Department
in connection with the publication, withdrawal,
amendment, modification, or interpretation of a rule
the development of which the former Government
employee participated in, or for which, within a period
of one year prior to the termination of Government
employment, the former government employee had
official responsibility. This paragraph (b)(4) does
not, however, preclude any former employee from
appearing on one’s own behalf or from representing
a taxpayer before the Internal Revenue Service in
connection with a particular matter involving specific
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parties involving the application or interpretation of
a rule with respect to that particular matter, provided
that the representation is otherwise consistent with
the other provisions of this section and the former
employee does not utilize or disclose any confidential
information acquired by the former employee in the
development of the rule.

(c) Firm representation —

(1) No member of a firm of which a former
Government employee is a member may represent
or knowingly assist a person who was or is a specific
party in any particular matter with respect to which
the restrictions of paragraph (b)(2) of this section
apply to the former Government employee, in that
particular matter, unless the firm isolates the former
Government employee in such a way to ensure that
the former Government employee cannot assist in
the representation.

(2) When isolation of a former Government
employee is required under paragraph (c)(1) of
this section, a statement affirming the fact of such
isolation must be executed under oath by the former
Government employee and by another member of the
firm acting on behalf of the firm. The statement must
clearly identify the firm, the former Government
employee, and the particular matter(s) requiring
isolation. The statement must be retained by the firm
and, upon request, provided to the office(s) of the
Internal Revenue Service administering or enforcing
this part.

(d) Pending representation. The provisions of
this regulation will govern practice by former
Government employees, their partners and
associates with respect to representation in particular
matters involving specific parties where actual
representation commenced before the effective date
of this regulation.

(e) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.26 Notaries.

A practitioner may not take acknowledgments,
administer oaths, certify papers, or perform any
official act as a notary public with respect to any
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matter administered by the Internal Revenue Service
and for which he or she is employed as counsel,
attorney, or agent, or in which he or she may be in any
way interested.

§ 10.27 Fees.

(a) In general. A practitioner may not charge an
unconscionable fee in connection with any matter
before the Internal Revenue Service.

(b) Contingent fees —

(1) Except as provided in paragraphs (b)(2), (3),
and (4) of this section, a practitioner may not charge
a contingent fee for services rendered in connection
with any matter before the Internal Revenue Service.

(2) A practitioner may charge a contingent
fee for services rendered in connection with the
Service’s examination of, or challenge to —

(1) An original tax return; or

(i) An amended return or claim for refund or
credit where the amended return or claim for refund
or credit was filed within 120 days of the taxpayer
receiving a written notice of the examination of, or a
written challenge to the original tax return.

(3) A practitioner may charge a contingent fee
for services rendered in connection with a claim
for credit or refund filed solely in connection with
the determination of statutory interest or penalties
assessed by the Internal Revenue Service.

(4) A practitioner may charge a contingent fee
for services rendered in connection with any judicial
proceeding arising under the Internal Revenue Code.

(¢c) Definitions. For purposes of this section —

(1) Contingent fee is any fee that is based, in
whole or in part, on whether or not a position taken
on a tax return or other filing avoids challenge by
the Internal Revenue Service or is sustained either
by the Internal Revenue Service or in litigation.
A contingent fee includes a fee that is based on a
percentage of the refund reported on a return, that
is based on a percentage of the taxes saved, or that
otherwise depends on the specific result attained. A
contingent fee also includes any fee arrangement
in which the practitioner will reimburse the client
for all or a portion of the client’s fee in the event
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that a position taken on a tax return or other filing
is challenged by the Internal Revenue Service or
is not sustained, whether pursuant to an indemnity
agreement, a guarantee, rescission rights, or any
other arrangement with a similar effect.

(2) Matter before the Internal Revenue Service
includes tax planning and advice, preparing or filing
or assisting in preparing or filing returns or claims
for refund or credit, and all matters connected with
a presentation to the Internal Revenue Service
or any of its officers or employees relating to a
taxpayer’s rights, privileges, or liabilities under
laws or regulations administered by the Internal
Revenue Service. Such presentations include, but
are not limited to, preparing and filing documents,
corresponding and communicating with the Internal
Revenue Service, rendering written advice with
respectto any entity, transaction, plan or arrangement,
and representing a client at conferences, hearings,
and meetings.

(d) Effective/applicability date. This section is
applicable for fee arrangements entered into after
March 26, 2008.

§ 10.28 Return of client’s records.

(a) In general, a practitioner must, at the request of
a client, promptly return any and all records of the
client that are necessary for the client to comply with
his or her Federal tax obligations. The practitioner
may retain copies of the records returned to a client.
The existence of a dispute over fees generally does
not relieve the practitioner of his or her responsibility
under this section. Nevertheless, if applicable state law
allows or permits the retention of a client’s records by
a practitioner in the case of a dispute over fees for
services rendered, the practitioner need only return
those records that must be attached to the taxpayer’s
return. The practitioner, however, must provide the
client with reasonable access to review and copy
any additional records of the client retained by the
practitioner under state law that are necessary for the
client to comply with his or her Federal tax obligations.

(b) For purposes of this section — Records of the
client include all documents or written or electronic
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materials provided to the practitioner, or obtained
by the practitioner in the course of the practitioner’s
representation of the client, that preexisted the
retention of the practitioner by the client. The term also
includes materials that were prepared by the client or a
third party (not including an employee or agent of the
practitioner) at any time and provided to the practitioner
with respect to the subject matter of the representation.
The term also includes any return, claim for refund,
schedule, affidavit, appraisal or any other document
prepared by the practitioner, or his or her employee or
agent, that was presented to the client with respect to
a prior representation if such document is necessary
for the taxpayer to comply with his or her current
Federal tax obligations. The term does not include any
return, claim for refund, schedule, affidavit, appraisal
or any other document prepared by the practitioner
or the practitioner’s firm, employees or agents if the
practitioner is withholding such document pending the
client’s performance of its contractual obligation to pay
fees with respect to such document.

§ 10.29 Conflicting interests.

(a) Except as provided by paragraph (b) of
this section, a practitioner shall not represent a
client before the Internal Revenue Service if the
representation involves a conflict of interest. A
conflict of interest exists if —

(1) The representation of one client will be
directly adverse to another client; or

(2) Thereisasignificantrisk that the representation
of one or more clients will be materially limited by
the practitioner’s responsibilities to another client,
a former client or a third person, or by a personal
interest of the practitioner.

(b) Notwithstanding the existence of a conflict
of interest under paragraph (a) of this section, the
practitioner may represent a client if —

(1) The practitioner reasonably believes that the
practitioner will be able to provide competent and
diligent representation to each affected client;

(2) The representation is not prohibited by law;
and

(3) Each affected client waives the conflict of
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interest and gives informed consent, confirmed
in writing by each affected client, at the time the
existence of the conflict of interest is known by the
practitioner. The confirmation may be made within a
reasonable period of time after the informed consent,
but in no event later than 30 days.

(c) Copies of the written consents must be retained
by the practitioner for at least 36 months from the
date of the conclusion of the representation of the
affected clients, and the written consents must be
provided to any officer or employee of the Internal
Revenue Service on request.

(d) Effective/applicability date. This section is
applicable on September 26, 2007.

§ 10.30 Solicitation.

(a) Advertising and solicitation restrictions.

(1) A practitioner may not, with respect to
any Internal Revenue Service matter, in any way
use or participate in the use of any form of public
communication or private solicitation containing a
false, fraudulent, or coercive statement or claim; or a
misleading or deceptive statement or claim. Enrolled
agents, enrolled retirement plan agents, or registered
tax return preparers, in describing their professional
designation, may not utilize the term “certified” or
imply an employer/employee relationship with the
Internal Revenue Service. Examples of acceptable
descriptions for enrolled agents are “enrolled to
represent taxpayers before the Internal Revenue
Service,” “enrolled to practice before the Internal
Revenue Service,” and “admitted to practice before
the Internal Revenue Service.” Similarly, examples
of acceptable descriptions for enrolled retirement
plan agents are “enrolled to represent taxpayers
before the Internal Revenue Service as a retirement
plan agent” and “enrolled to practice before the
Internal Revenue Service as a retirement plan
agent.” An example of an acceptable description for
registered tax return preparers is “designated as a
registered tax return preparer by the Internal Revenue
Service.”

(2) A practitioner may not make, directly or
indirectly, an uninvited written or oral solicitation
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of employment in matters related to the Internal
Revenue Service if the solicitation violates Federal
or State law or other applicable rule, e.g., attorneys
are precluded from making a solicitation that is
prohibited by conduct rules applicable to all attorneys
in their State(s) of licensure. Any lawful solicitation
made by or on behalf of a practitioner eligible to
practice before the Internal Revenue Service must,
nevertheless, clearly identify the solicitation as
such and, if applicable, identify the source of the
information used in choosing the recipient.

(b) Fee information.

(1)(1) A practitioner may publish the availability
of a written schedule of fees and disseminate the
following fee information —

(A) Fixed fees for specific routine services.

(B) Hourly rates.

(C) Range of fees for particular services.

(D) Fee charged for an initial consultation.

(i1) Any statement of fee information concerning

matters in which costs may be incurred must include
a statement disclosing whether clients will be
responsible for such costs.

(2) A practitioner may charge no more than the
rate(s) published under paragraph (b)(1) of this
section for at least 30 calendar days after the last date
on which the schedule of fees was published.

(¢) Communication of fee information. Fee
information may be communicated in professional
lists, telephone directories, print media, mailings,
and electronic mail, facsimile, hand delivered
flyers, radio, television, and any other method.
The method chosen, however, must not cause the
communication to become untruthful, deceptive,
or otherwise in violation of this part. A practitioner
may not persist in attempting to contact a prospective
client if the prospective client has made it known
to the practitioner that he or she does not desire
to be solicited. In the case of radio and television
broadcasting, the broadcast must be recorded
and the practitioner must retain a recording of the
actual transmission. In the case of direct mail and
e-commerce communications, the practitioner must
retain a copy of the actual communication, along
with a list or other description of persons to whom the
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communication was mailed or otherwise distributed.
The copy must be retained by the practitioner for a
period of at least 36 months from the date of the last
transmission or use.

(d) Improper associations. A practitioner may not,
in matters related to the Internal Revenue Service,
assist, or accept assistance from, any person or entity
who, to the knowledge of the practitioner, obtains
clients or otherwise practices in a manner forbidden
under this section.

(e) Effective/applicability date. This section is
applicable beginning August 2, 2011.

(Approved by the Office of Management and Budget
under Control No. 1545-1726)

§ 10.31 Negotiation of taxpayer checks.

(a) A practitioner may not endorse or otherwise
negotiate any check (including directing or accepting
payment by any means, electronic or otherwise, into
an account owned or controlled by the practitioner or
any firm or other entity with whom the practitioner
is associated) issued to a client by the government in
respect of a Federal tax liability.

(b) Effective/applicability date. This section is
applicable beginning June 12, 2014.

§ 10.32 Practice of law.

Nothing in the regulations in this part may be
construed as authorizing persons not members of the
bar to practice law.

§ 10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should provide
clients with the highest quality representation
concerning Federal tax issues by adhering to best
practices in providing advice and in preparing or
assisting in the preparation of a submission to the
Internal Revenue Service. In addition to compliance
with the standards of practice provided elsewhere in
this part, best practices include the following:

(1) Communicating clearly with the client
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regarding the terms of the engagement. For example,
the advisor should determine the client’s expected
purpose for and use of the advice and should have
a clear understanding with the client regarding the
form and scope of the advice or assistance to be
rendered.

(2) Establishing the facts, determining which
facts are relevant, evaluating the reasonableness
of any assumptions or representations, relating the
applicable law (including potentially applicable
judicial doctrines) to the relevant facts, and arriving
at a conclusion supported by the law and the facts.

(3) Advising the client regarding the import of
the conclusions reached, including, for example,
whether a taxpayer may avoid accuracy-related
penalties under the Internal Revenue Code if a
taxpayer acts in reliance on the advice.

(4) Acting fairly and with integrity in practice
before the Internal Revenue Service.

(b) Procedures to ensure best practices for tax
advisors. Tax advisors with responsibility for
overseeing a firm’s practice of providing advice
concerning Federal tax issues or of preparing or
assisting in the preparation of submissions to the
Internal Revenue Service should take reasonable steps
to ensure that the firm’s procedures for all members,
associates, and employees are consistent with the best
practices set forth in paragraph (a) of this section.

(c) Applicability date. This section is effective after
June 20, 2005.

§ 10.34 Standards with respect to tax returns and
documents, affidavits and other papers.

(a) Tax returns.
(1) A practitioner may not willfully, recklessly, or
through gross incompetence —

(i) Sign a tax return or claim for refund that
the practitioner knows or reasonably should know
contains a position that —

(A) Lacks a reasonable basis;

(B) Is an unreasonable position as described
in section 6694(a)(2) of the Internal Revenue Code
(Code) (including the related regulations and other
published guidance); or
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(C) Is a willful attempt by the practitioner
to understate the liability for tax or a reckless or
intentional disregard of rules or regulations by the
practitioner as described in section 6694(b)(2) of the
Code (including the related regulations and other
published guidance).

(i1) Advise a client to take a position on a tax
return or claim for refund, or prepare a portion of a
tax return or claim for refund containing a position,
that —

(A) Lacks a reasonable basis;

(B) Is an unreasonable position as described
in section 6694(a)(2) of the Code (including the
related regulations and other published guidance); or

(C) Is a willful attempt by the practitioner
to understate the liability for tax or a reckless or
intentional disregard of rules or regulations by the
practitioner as described in section 6694(b)(2) of the
Code (including the related regulations and other
published guidance).

(2) A pattern of conduct is a factor that will
be taken into account in determining whether a
practitioner acted willfully, recklessly, or through
gross incompetence.

(b) Documents, affidavits and other papers —

(1) A practitioner may not advise a client to take
a position on a document, affidavit or other paper
submitted to the Internal Revenue Service unless the
position is not frivolous.

(2) A practitioner may not advise a client to
submit a document, affidavit or other paper to the
Internal Revenue Service —

(1) The purpose of which is to delay or impede
the administration of the Federal tax laws;

(i1) That is frivolous; or

(ii1)) That contains or omits information in a
manner that demonstrates an intentional disregard
of a rule or regulation unless the practitioner also
advises the client to submit a document that evidences
a good faith challenge to the rule or regulation.

(c) Advising clients on potential penalties —

(1) A practitioner must inform a client of any
penalties that are reasonably likely to apply to the
client with respect to —

(1) A position taken on a tax return if —
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(A) The practitioner advised the client with
respect to the position; or
(B) The practitioner prepared or signed the tax
return; and
(i1) Any document, affidavit or other paper
submitted to the Internal Revenue Service.

(2) The practitioner also must inform the client
of any opportunity to avoid any such penalties by
disclosure, if relevant, and of the requirements for
adequate disclosure.

(3) This paragraph (c) applies even if the
practitioner is not subject to a penalty under the
Internal Revenue Code with respect to the position
or with respect to the document, affidavit or other
paper submitted.

(d) Relying on information furnished by
clients. A practitioner advising a client to take
a position on a tax return, document, affidavit or
other paper submitted to the Internal Revenue
Service, or preparing or signing a tax return as a
preparer, generally may rely in good faith without
verification upon information furnished by the
client. The practitioner may not, however, ignore the
implications of information furnished to, or actually
known by, the practitioner, and must make reasonable
inquiries if the information as furnished appears to
be incorrect, inconsistent with an important fact or
another factual assumption, or incomplete.

(e) Effective/applicability date. Paragraph (a) of
this section is applicable for returns or claims for
refund filed, or advice provided, beginning August 2,
2011. Paragraphs (b) through (d) of this section are
applicable to tax returns, documents, affidavits, and
other papers filed on or after September 26, 2007.

§ 10.35 Competence.

(a) A practitioner must possess the necessary
competence to engage in practice before the Internal
Revenue Service. Competent practice requires the
appropriate level of knowledge, skill, thoroughness,
and preparation necessary for the matter for which the
practitioner is engaged. A practitioner may become
competent for the matter for which the practitioner
has been engaged through various methods, such
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as consulting with experts in the relevant area or
studying the relevant law.

(b) Effective/applicability date. This section is
applicable beginning June 12, 2014.

§ 10.36 Procedures to ensure compliance.

(a) Any individual subject to the provisions of this
part who has (or individuals who have or share)
principal authority and responsibility for overseeing
a firm’s practice governed by this part, including the
provision of advice concerning Federal tax matters
and preparation of tax returns, claims for refund,
or other documents for submission to the Internal
Revenue Service, must take reasonable steps to
ensure that the firm has adequate procedures in
effect for all members, associates, and employees
for purposes of complying with subparts A, B, and
C of this part, as applicable. In the absence of a
person or persons identified by the firm as having
the principal authority and responsibility described
in this paragraph, the Internal Revenue Service
may identify one or more individuals subject to the
provisions of this part responsible for compliance
with the requirements of this section.

(b) Any such individual who has (or such
individuals who have or share) principal authority
as described in paragraph (a) of this section will be
subject to discipline for failing to comply with the
requirements of this section if—

(1) The individual through willfulness,
recklessness, or gross incompetence does not take
reasonable steps to ensure that the firm has adequate
procedures to comply with this part, as applicable,
and one or more individuals who are members of,
associated with, or employed by, the firm are, or
have, engaged in a pattern or practice, in connection
with their practice with the firm, of failing to comply
with this part, as applicable;

(2) The individual through willfulness,
recklessness, or gross incompetence does not take
reasonable steps to ensure that firm procedures
in effect are properly followed, and one or more
individuals who are members of, associated with,
or employed by, the firm are, or have, engaged in a
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pattern or practice, in connection with their practice
with the firm, of failing to comply with this part, as
applicable; or
(3) The individual knows or should know that one

or more individuals who are members of, associated
with, or employed by, the firm are, or have, engaged
in a pattern or practice, in connection with their
practice with the firm, that does not comply with
this part, as applicable, and the individual, through
willfulness, recklessness, or gross incompetence fails
to take prompt action to correct the noncompliance.

(c) Effective/applicability date. This section is
applicable beginning June 12, 2014.

§ 10.37 Requirements for written advice.

(a) Requirements.

(1) A practitioner may give written advice
(including by means of electronic communication)
concerning one or more Federal tax matters subject to
the requirements in paragraph (a)(2) of this section.
Government submissions on matters of general
policy are not considered written advice on a Federal
tax matter for purposes of this section. Continuing
education presentations provided to an audience
solely for the purpose of enhancing practitioners’
professional knowledge on Federal tax matters
are not considered written advice on a Federal tax
matter for purposes of this section. The preceding
sentence does not apply to presentations marketing
or promoting transactions.

(2) The practitioner must—

(1) Base the written advice on reasonable factual
and legal assumptions (including assumptions as to
future events);

(i1) Reasonably consider all relevant facts
and circumstances that the practitioner knows or
reasonably should know;

(iii)) Use reasonable efforts to identify and
ascertain the facts relevant to written advice on each
Federal tax matter;

(iv) Not rely upon representations, statements,
findings, or agreements (including projections,
financial forecasts, or appraisals) of the taxpayer
or any other person if reliance on them would be
unreasonable;
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(v) Relate applicable law and authorities to
facts; and

(vi) Not, in evaluating a Federal tax matter, take
into account the possibility that a tax return will not
be audited or that a matter will not be raised on audit.

(3) Reliance on representations, statements,
findings, or agreements is unreasonable if the
practitioner knows or reasonably should know that
one or more representations or assumptions on which
any representation is based are incorrect, incomplete,
or inconsistent.

(b) Reliance on advice of others. A practitioner
may only rely on the advice of another person if the
advice was reasonable and the reliance is in good
faith considering all the facts and circumstances.
Reliance is not reasonable when—

(1) The practitioner knows or reasonably should
know that the opinion of the other person should not
be relied on;

(2) The practitioner knows or reasonably should
know that the other person is not competent or lacks
the necessary qualifications to provide the advice; or

(3) The practitioner knows or reasonably should
know that the other person has a conflict of interest in
violation of the rules described in this part.

(c) Standard of review.

(1) In evaluating whether a practitioner giving
written advice concerning one or more Federal
tax matters complied with the requirements of this
section, the Commissioner, or delegate, will apply a
reasonable practitioner standard, considering all facts
and circumstances, including, but not limited to, the
scope of the engagement and the type and specificity
of the advice sought by the client.

(2) In the case of an opinion the practitioner
knows or has reason to know will be used or referred
to by a person other than the practitioner (or a person
who is a member of, associated with, or employed by
the practitioner’s firm) in promoting, marketing, or
recommending to one or more taxpayers a partnership
or other entity, investment plan or arrangement
a significant purpose of which is the avoidance or
evasion of any tax imposed by the Internal Revenue
Code, the Commissioner, or delegate, will apply a
reasonable practitioner standard, considering all
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facts and circumstances, with emphasis given to the
additional risk caused by the practitioner’s lack of
knowledge of'the taxpayer’s particular circumstances,
when determining whether a practitioner has failed
to comply with this section.

(d) Federal tax matter. A Federal tax matter, as
used in this section, is any matter concerning the
application or interpretation of---

(1) A revenue provision as defined in section
6110(1)(1)(B) of the Internal Revenue Code;

(2) Any provision of law impacting a person’s
obligations under the internal revenue laws and
regulations, including but not limited to the person’s
liability to pay tax or obligation to file returns; or

(3) Any other law or regulation administered by
the Internal Revenue Service.

(e) Effective/applicability date. This section is
applicable to written advice rendered after June 12,
2014.

§ 10.38 Establishment of advisory committees.

(a) Advisory committees. To promote and maintain
the public’s confidence in tax advisors, the Internal
Revenue Service is authorized to establish one or
more advisory committees composed of at least
six individuals authorized to practice before the
Internal Revenue Service. Membership of an
advisory committee must be balanced among those
who practice as attorneys, accountants, enrolled
agents, enrolled actuaries, enrolled retirement plan
agents, and registered tax return preparers. Under
procedures prescribed by the Internal Revenue
Service, an advisory committee may review and make
general recommendations regarding the practices,
procedures, and policies of the offices described in
§10.1.

(b) Effective date. This section is applicable
beginning August 2, 2011.
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Subpart C — Sanctions for Violation of the
Regulations

§ 10.50 Sanctions.

(a) Authority to censure, suspend, or disbar. The
Secretary of the Treasury, or delegate, after notice
and an opportunity for a proceeding, may censure,
suspend, or disbar any practitioner from practice
before the Internal Revenue Service if the practitioner
is shown to be incompetent or disreputable (within
the meaning of §10.51), fails to comply with any
regulation in this part (under the prohibited conduct
standards of §10.52), or with intent to defraud,
willfully and knowingly misleads or threatens a client
or prospective client. Censure is a public reprimand.

(b) Authority to disqualify. The Secretary of the
Treasury, or delegate, after due notice and opportunity
for hearing, may disqualify any appraiser for a
violation of these rules as applicable to appraisers.

(1) If any appraiser is disqualified pursuant
to this subpart C, the appraiser is barred from
presenting evidence or testimony in any
administrative proceeding before the Department
of Treasury or the Internal Revenue Service,
unless and until authorized to do so by the Internal
Revenue Service pursuant to §10.81, regardless of
whether the evidence or testimony would pertain
to an appraisal made prior to or after the effective
date of disqualification.

(2) Any appraisal made by a disqualified
appraiser after the effective date of disqualification
will not have any probative effect in any
administrative proceeding before the Department
of the Treasury or the Internal Revenue Service.
An appraisal otherwise barred from admission into
evidence pursuant to this section may be admitted into
evidence solely for the purpose of determining the
taxpayer’s reliance in good faith on such appraisal.

(c) Authority to impose monetary penalty —

(1) In general.

(1) The Secretary of the Treasury, or delegate,
after notice and an opportunity for a proceeding,
may impose a monetary penalty on any practitioner
who engages in conduct subject to sanction under
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paragraph (a) of this section.

(i1) If the practitioner described in paragraph
(c)(1)(i) of this section was acting on behalf of an
employer or any firm or other entity in connection
with the conduct giving rise to the penalty, the
Secretary of the Treasury, or delegate, may impose
a monetary penalty on the employer, firm, or entity
if it knew, or reasonably should have known of such
conduct.

(2) Amount of penalty. The amount of the penalty
shall not exceed the gross income derived (or to be
derived) from the conduct giving rise to the penalty.

(3) Coordination with other sanctions. Subject to
paragraph (c)(2) of this section —

(i) Any monetary penalty imposed on a
practitioner under this paragraph (c) may be in
addition to or in lieu of any suspension, disbarment or
censure and may be in addition to a penalty imposed
on an employer, firm or other entity under paragraph
(c)(1)(i1) of this section.

(il) Any monetary penalty imposed on an
employer, firm or other entity may be in addition to
or in lieu of penalties imposed under paragraph (c)
(1)(@) of this section.

(d) Authority to accept a practitioner’s consent to
sanction. The Internal Revenue Service may accept
a practitioner’s offer of consent to be sanctioned
under §10.50 in lieu of instituting or continuing a
proceeding under §10.60(a).

(e) Sanctions to be imposed. The sanctions imposed
by this section shall take into account all relevant
facts and circumstances.

(f) Effective/applicability date. This section is
applicable to conduct occurring on or after August 2,
2011, except that paragraphs (a), (b)(2), and (e) apply
to conduct occurring on or after September 26, 2007,
and paragraph (c) applies to prohibited conduct that
occurs after October 22, 2004.

§ 10.51 Incompetence and disreputable conduct.

(a) Incompetence and disreputable conduct.
Incompetence and disreputable conduct for which
a practitioner may be sanctioned under §10.50
includes, but is not limited to —

Treasury Department Circular No. 230

A244

2020 Volume A — Chapter 4: Ethics in Tax Practice

Copyrighted by the Board of Trustees of the University of lllinois.

This information was correct when originally published. It has not been updated for any subsequent law changes.



2020 Workbook

(1) Conviction of any criminal offense under the
Federal tax laws.

(2) Conviction of any criminal offense involving
dishonesty or breach of trust.

(3) Conviction of any felony under Federal or
State law for which the conduct involved renders
the practitioner unfit to practice before the Internal
Revenue Service.

(4) Giving false or misleading information, or
participating in any way in the giving of false or
misleading information to the Department of the
Treasury or any officer or employee thereof, or to any
tribunal authorized to pass upon Federal tax matters,
in connection with any matter pending or likely to be
pending before them, knowing the information to be
false or misleading. Facts or other matters contained
in testimony, Federal tax returns, financial statements,
applications for enrollment, affidavits, declarations,
and any other document or statement, written or oral,
are included in the term “information.”

(5) Solicitation of employment as prohibited
under §10.30, the use of false or misleading
representations with intent to deceive a client or
prospective client in order to procure employment,
or intimating that the practitioner is able improperly
to obtain special consideration or action from the
Internal Revenue Service or any officer or employee
thereof.

(6) Willfully failing to make a Federal tax return
in violation of the Federal tax laws, or willfully
evading, attempting to evade, or participating in any
way in evading or attempting to evade any assessment
or payment of any Federal tax.

(7) Willfully assisting, counseling, encouraging a
client or prospective client in violating, or suggesting
to a client or prospective client to violate, any Federal
tax law, or knowingly counseling or suggesting to a
client or prospective client an illegal plan to evade
Federal taxes or payment thereof.

(8) Misappropriation of, or failure properly or
promptly to remit, funds received from a client for
the purpose of payment of taxes or other obligations
due the United States.

(9) Directly or indirectly attempting to influence,
or offering or agreeing to attempt to influence, the
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official action of any officer or employee of the
Internal Revenue Service by the use of threats, false
accusations, duress or coercion, by the offer of any
special inducement or promise of an advantage or by
the bestowing of any gift, favor or thing of value.

(10) Disbarment or suspension from practice
as an attorney, certified public accountant, public
accountant, or actuary by any duly constituted
authority of any State, territory, or possession of the
United States, including a Commonwealth, or the
District of Columbia, any Federal court of record or
any Federal agency, body or board.

(11) Knowingly aiding and abetting another
person to practice before the Internal Revenue
Service during a period of suspension, disbarment
or ineligibility of such other person.

(12) Contemptuous conduct in connection
with practice before the Internal Revenue Service,
including the use of abusive language, making false
accusations or statements, knowing them to be false,
or circulating or publishing malicious or libelous
matter.

(13) Giving a false opinion, knowingly,
recklessly, or through gross incompetence, including
an opinion which is intentionally or recklessly
misleading, or engaging in a pattern of providing
incompetent opinions on questions arising under the
Federal tax laws. False opinions described in this
paragraph (a)(13) include those which reflect or result
from a knowing misstatement of fact or law, from an
assertion of'a position known to be unwarranted under
existing law, from counseling or assisting in conduct
known to be illegal or fraudulent, from concealing
matters required by law to be revealed, or from
consciously disregarding information indicating that
material facts expressed in the opinion or offering
material are false or misleading. For purposes
of this paragraph (a)(13), reckless conduct is a
highly unreasonable omission or misrepresentation
involving an extreme departure from the standards
of ordinary care that a practitioner should observe
under the circumstances. A pattern of conduct is a
factor that will be taken into account in determining
whether a practitioner acted knowingly, recklessly,
or through gross incompetence. Gross incompetence
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includes conduct that reflects gross indifference,
preparation which is grossly inadequate under the
circumstances, and a consistent failure to perform
obligations to the client.

(14) Willfully failing to sign a tax return
prepared by the practitioner when the practitioner’s
signature is required by Federal tax laws unless the
failure is due to reasonable cause and not due to
willful neglect.

(15) Willfully disclosing or otherwise using a
tax return or tax return information in a manner not
authorized by the Internal Revenue Code, contrary
to the order of a court of competent jurisdiction, or
contrary to the order of an administrative law judge
in a proceeding instituted under §10.60.

(16) Willfully failing to file on magnetic or
other electronic media a tax return prepared by the
practitioner when the practitioner is required to do
so by the Federal tax laws unless the failure is due
to reasonable cause and not due to willful neglect.

(17) Willfully preparing all or substantially
all of, or signing, a tax return or claim for refund
when the practitioner does not possess a current or
otherwise valid preparer tax identification number
or other prescribed identifying number.

(18) Willfully representing a taxpayer before
an officer or employee of the Internal Revenue
Service unless the practitioner is authorized to do so
pursuant to this part.

(b) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.52 Violations subject to sanction.

(a) A practitioner may be sanctioned under §10.50
if the practitioner —
(1) Willfully violates any of the regulations (other
than §10.33) contained in this part; or
(2) Recklessly or through gross incompetence
(within the meaning of §10.51(a)(13)) violates §§
10.34, 10.35, 10.36 or 10.37.
(b) Effective/applicability date. This section is
applicable to conduct occurring on or after September
26, 2007.
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§ 10.53 Receipt of information concerning
practitioner.

(a) Officer or employee of the Internal Revenue
Service. If an officer or employee of the Internal
Revenue Service has reason to believe a practitioner
has violated any provision of this part, the officer
or employee will promptly make a written report
of the suspected violation. The report will explain
the facts and reasons upon which the officer’s or
employee’s belief rests and must be submitted
to the office(s) of the Internal Revenue Service
responsible for administering or enforcing this part.

(b) Other persons. Any person other than an
officer or employee of the Internal Revenue Service
having information of a violation of any provision
of this part may make an oral or written report of
the alleged violation to the office(s) of the Internal
Revenue Service responsible for administering or
enforcing this part or any officer or employee of
the Internal Revenue Service. If the report is made
to an officer or employee of the Internal Revenue
Service, the officer or employee will make a
written report of the suspected violation and submit
the report to the office(s) of the Internal Revenue
Service responsible for administering or enforcing
this part.

(c) Destruction of report. No report made
under paragraph (a) or (b) of this section shall
be maintained unless retention of the report is
permissible under the applicable records control
schedule as approved by the National Archives
and Records Administration and designated
in the Internal Revenue Manual. Reports must
be destroyed as soon as permissible under the
applicable records control schedule.

(d) Effect on proceedings under subpart D. The
destruction of any report will not bar any proceeding
under subpart D of this part, but will preclude the
use of a copy of the report in a proceeding under
subpart D of this part.

(e) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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Subpart D — Rules Applicable to Disciplinary
Proceedings

§ 10.60 Institution of proceeding.

(a) Whenever it is determined that a practitioner (or
employer, firm or other entity, if applicable) violated
any provision of the laws governing practice before
the Internal Revenue Service or the regulations in
this part, the practitioner may be reprimanded or, in
accordance with §10.62, subject to a proceeding for
sanctions described in §10.50.

(b) Whenever a penalty has been assessed against
an appraiser under the Internal Revenue Code and an
appropriate officer or employee in an office established
to enforce this part determines that the appraiser acted
willfully, recklessly, or through gross incompetence
with respect to the proscribed conduct, the appraiser
may be reprimanded or, in accordance with §10.62,
subject to a proceeding for disqualification. A
proceeding for disqualification of an appraiser is
instituted by the filing of a complaint, the contents of
which are more fully described in §10.62.

(c) Except as provided in §10.82, a proceeding
will not be instituted under this section unless the
proposed respondent previously has been advised
in writing of the law, facts and conduct warranting
such action and has been accorded an opportunity
to dispute facts, assert additional facts, and make
arguments (including an explanation or description
of mitigating circumstances).

(d) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.61 Conferences.

(a) In general. The Commissioner, or delegate,
may confer with a practitioner, employer, firm or
other entity, or an appraiser concerning allegations of
misconduct irrespective of whether a proceeding has
been instituted. If the conference results in a stipulation
in connection with an ongoing proceeding in which the
practitioner, employer, firm or other entity, or appraiser
is the respondent, the stipulation may be entered in the
record by either party to the proceeding.
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(b) Voluntary sanction —

(1) In general. In lieu of a proceeding being
instituted or continued under §10.60(a), a practitioner
or appraiser (or employer, firm or other entity, if
applicable) may offer a consent to be sanctioned
under §10.50.

(2) Discretion; acceptance or declination. The
Commissioner, or delegate, may accept or decline
the offer described in paragraph (b)(1) of this
section. When the decision is to decline the offer,
the written notice of declination may state that the
offer described in paragraph (b)(1) of this section
would be accepted if it contained different terms.
The Commissioner, or delegate, has the discretion to
accept or reject a revised offer submitted in response
to the declination or may counteroffer and act upon
any accepted counteroffer.

(c) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.62 Contents of complaint.

(@) Charges. A complaint must name the
respondent, provide a clear and concise description
of the facts and law that constitute the basis for
the proceeding, and be signed by an authorized
representative of the Internal Revenue Service
under §10.69(a)(1). A complaint is sufficient if
it fairly informs the respondent of the charges
brought so that the respondent is able to prepare a
defense.

(b) Specification of sanction. The complaint must
specify the sanction sought against the practitioner
or appraiser. If the sanction sought is a suspension,
the duration of the suspension sought must be
specified.

(¢) Demand for answer. The respondent must
be notified in the complaint or in a separate paper
attached to the complaint of the time for answering the
complaint, which may not be less than 30 days from
the date of service of the complaint, the name and
address of the Administrative Law Judge with whom
the answer must be filed, the name and address of
the person representing the Internal Revenue Service
to whom a copy of the answer must be served, and
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that a decision by default may be rendered against
the respondent in the event an answer is not filed as
required.

(d) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.63 Service of complaint; service of other
papers; service of evidence in support of
complaint; filing of papers.

(a) Service of complaint.

(1) In general. The complaint or a copy of the
complaint must be served on the respondent by any
manner described in paragraphs (a) (2) or (3) of this
section.

(2) Service by certified or first class mail.

(1) Service of the complaint may be made on
the respondent by mailing the complaint by certified
mail to the last known address (as determined under
section 6212 of the Internal Revenue Code and the
regulations thereunder) of the respondent. Where
service is by certified mail, the returned post office
receipt duly signed by the respondent will be proof
of service.

(i) If the certified mail is not claimed
or accepted by the respondent, or is returned
undelivered, service may be made on the respondent,
by mailing the complaint to the respondent by first
class mail. Service by this method will be considered
complete upon mailing, provided the complaint is
addressed to the respondent at the respondent’s last
known address as determined under section 6212
of the Internal Revenue Code and the regulations
thereunder.

(3) Service by other than certified or first class
mail.

(1) Service of the complaint may be made on
the respondent by delivery by a private delivery
service designated pursuant to section 7502(f) of the
Internal Revenue Code to the last known address
(as determined under section 6212 of the Internal
Revenue Code and the regulations there under) of the
respondent. Service by this method will be considered
complete, provided the complaint is addressed to the
respondent at the respondent’s last known address
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as determined under section 6212 of the Internal
Revenue Code and the regulations thereunder.

(i1) Service of the complaint may be made in
person on, or by leaving the complaint at the office
or place of business of, the respondent. Service by
this method will be considered complete and proof
of service will be a written statement, sworn or
affirmed by the person who served the complaint,
identifying the manner of service, including the
recipient, relationship of recipient to respondent,
place, date and time of service.

(ii1) Service may be made by any other means
agreed to by the respondent. Proof of service will be
a written statement, sworn or affirmed by the person
who served the complaint, identifying the manner
of service, including the recipient, relationship
of recipient to respondent, place, date and time of
service.

(4) For purposes of this section, respondent
means the practitioner, employer, firm or other entity,
or appraiser named in the complaint or any other
person having the authority to accept mail on behalf
of the practitioner, employer, firm or other entity or
appraiser.

(b) Service of papers other than complaint. Any
paper other than the complaint may be served on the
respondent, or his or her authorized representative
under §10.69(a)(2) by:

(1) mailing the paper by first class mail to the last
known address (as determined under section 6212
of the Internal Revenue Code and the regulations
thereunder) of the respondent or the respondent’s
authorized representative,

(2) delivery by a private delivery service
designated pursuant to section 7502(f) of the
Internal Revenue Code to the last known address
(as determined under section 6212 of the Internal
Revenue Code and the regulations thereunder)
of the respondent or the respondent’s authorized
representative, or

(3) as provided in paragraphs (a)(3)(ii) and (a)(3)
(ii1) of this section.

(c) Service of papers on the Internal Revenue
Service. Whenever a paper is required or permitted
to be served on the Internal Revenue Service in
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connection with a proceeding under this part,
the paper will be served on the Internal Revenue
Service’s authorized representative under §10.69(a)
(1) at the address designated in the complaint, or at
an address provided in a notice of appearance. If no
address is designated in the complaint or provided
in a notice of appearance, service will be made on
the office(s) established to enforce this part under the
authority of §10.1, Internal Revenue Service, 1111
Constitution Avenue, NW, Washington, DC 20224.

(d) Service of evidence in support of complaint.
Within 10 days of serving the complaint, copies of
the evidence in support of the complaint must be
served on the respondent in any manner described in
paragraphs (a)(2) and (3) of this section.

(e) Filing of papers. Whenever the filing of a
paper is required or permitted in connection with
a proceeding under this part, the original paper,
plus one additional copy, must be filed with the
Administrative Law Judge at the address specified
in the complaint or at an address otherwise specified
by the Administrative Law Judge. All papers
filed in connection with a proceeding under this
part must be served on the other party, unless the
Administrative Law Judge directs otherwise. A
certificate evidencing such must be attached to the
original paper filed with the Administrative Law
Judge.

(f) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.64 Answer; default.

(a) Filing. The respondent’s answer must be filed
with the Administrative Law Judge, and served
on the Internal Revenue Service, within the time
specified in the complaint unless, on request or
application of the respondent, the time is extended
by the Administrative Law Judge.

(b) Contents. The answer must be written and
contain a statement of facts that constitute the
respondent’s grounds of defense. General denials
are not permitted. The respondent must specifically
admit or deny each allegation set forth in the
complaint, except that the respondent may state that
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the respondent is without sufficient information to
admit or deny a specific allegation. The respondent,
nevertheless, may not deny a material allegation in
the complaint that the respondent knows to be true,
or state that the respondent is without sufficient
information to form a belief, when the respondent
possesses the required information. The respondent
also must state affirmatively any special matters of
defense on which he or she relies.

(c) Failure to deny or answer allegations in the
complaint. Every allegation in the complaint that is
not denied in the answer is deemed admitted and will
be considered proved; no further evidence in respect
of such allegation need be adduced at a hearing.

(d) Default. Failure to file an answer within the time
prescribed (or within the time for answer as extended
by the Administrative Law Judge), constitutes an
admission of the allegations of the complaint and
a waiver of hearing, and the Administrative Law
Judge may make the decision by default without a
hearing or further procedure. A decision by default
constitutes a decision under §10.76.

(e) Signature. The answer must be signed by
the respondent or the respondent’s authorized
representative  under §10.69(a)(2) and must
include a statement directly above the signature
acknowledging that the statements made in the
answer are true and correct and that knowing and
willful false statements may be punishable under 18
U.S.C. §1001.

(f) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.65 Supplemental charges.

(a) In general. Supplemental charges may be filed
against the respondent by amending the complaint
with the permission of the Administrative Law Judge
if, for example —

(1) It appears that the respondent, in the answer,
falsely and in bad faith, denies a material allegation
of fact in the complaint or states that the respondent
has insufficient knowledge to form a belief, when the
respondent possesses such information; or

(2) It appears that the respondent has knowingly
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introduced false testimony during the proceedings
against the respondent.

(b) Hearing. The supplemental charges may be
heard with other charges in the case, provided the
respondent is given due notice of the charges and
is afforded a reasonable opportunity to prepare a
defense to the supplemental charges.

(¢) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.66 Reply to answer.

(a) The Internal Revenue Service may file a reply
to the respondent’s answer, but unless otherwise
ordered by the Administrative Law Judge, no reply
to the respondent’s answer is required. If a reply is
not filed, new matter in the answer is deemed denied.

(b) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.67 Proof; variance; amendment of pleadings.

In the case of a variance between the allegations in
pleadings and the evidence adduced in support of the
pleadings, the Administrative Law Judge, at any time
before decision, may order or authorize amendment
of the pleadings to conform to the evidence. The
party who would otherwise be prejudiced by the
amendment must be given a reasonable opportunity
to address the allegations of the pleadings as amended
and the Administrative Law Judge must make
findings on any issue presented by the pleadings as
amended.

§ 10.68 Motions and requests.

(a) Motions —

(1) In general. At any time after the filing of
the complaint, any party may file a motion with the
Administrative Law Judge. Unless otherwise ordered
by the Administrative Law Judge, motions must be
in writing and must be served on the opposing party
as provided in §10.63(b). A motion must concisely
specify its grounds and the relief sought, and, if
appropriate, must contain a memorandum of facts
and law in support.
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(2) Summary adjudication. Either party may
move for a summary adjudication upon all or any
part of the legal issues in controversy. If the non-
moving party opposes summary adjudication in the
moving party’s favor, the non-moving party must
file a written response within 30 days unless ordered
otherwise by the Administrative Law Judge.

(3) Good Faith. A party filing a motion for
extension of time, a motion for postponement of a
hearing, or any other non-dispositive or procedural
motion must first contact the other party to determine
whether there is any objection to the motion, and
must state in the motion whether the other party has
an objection.

(b) Response. Unless otherwise ordered by the
Administrative Law Judge, the nonmoving party
is not required to file a response to a motion. If
the Administrative Law Judge does not order
the nonmoving party to file a response, and the
nonmoving party files no response, the nonmoving
party is deemed to oppose the motion. If a nonmoving
party does not respond within 30 days of the filing
of a motion for decision by default for failure to
file a timely answer or for failure to prosecute, the
nonmoving party is deemed not to oppose the motion.

(¢) Oral motions; oral argument —

(1) The Administrative Law Judge may, for good
cause and with notice to the parties, permit oral
motions and oral opposition to motions.

(2) The Administrative Law Judge may, within
his or her discretion, permit oral argument on any
motion.

(d) Orders. The Administrative Law Judge should
issue written orders disposing of any motion or
request and any response thereto.

(e) Effective/applicability date. This section is
applicable on September 26, 2007.

§ 10.69 Representation; ex parte communication.

(a) Representation.

(1) The Internal Revenue Service may be
represented in proceedings under this part by an
attorney or other employee of the Internal Revenue
Service. An attorney or an employee of the Internal
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Revenue Service representing the Internal Revenue
Service in a proceeding under this part may sign the
complaint or any document required to be filed in
the proceeding on behalf of the Internal Revenue
Service.

(2) A respondent may appear in person, be
represented by a practitioner, or be represented by
an attorney who has not filed a declaration with
the Internal Revenue Service pursuant to §10.3. A
practitioner or an attorney representing a respondent
or proposed respondent may sign the answer or any
document required to be filed in the proceeding on
behalf of the respondent.

(b) Ex parte communication. The Internal Revenue
Service, the respondent, and any representatives of
either party, may not attempt to initiate or participate
in ex parte discussions concerning a proceeding or
potential proceeding with the Administrative Law
Judge (or any person who is likely to advise the
Administrative Law Judge on a ruling or decision)
in the proceeding before or during the pendency
of the proceeding. Any memorandum, letter or
other communication concerning the merits of the
proceeding, addressed to the Administrative Law
Judge, by or on behalf of any party shall be regarded
as an argument in the proceeding and shall be served
on the othe party.

(¢) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.70 Administrative Law Judge.

(a) Appointment. Proceedings on complaints for the
sanction (as described in §10.50) of a practitioner,
employer, firm or other entity, or appraiser will be
conducted by an Administrative Law Judge appointed
as provided by 5 U.S.C. 3105.

(b) Powers of the Administrative Law Judge. The
Administrative Law Judge, among other powers,
has the authority, in connection with any proceeding
under §10.60 assigned or referred to him or her, to do
the following:

(1) Administer oaths and affirmations;
(2) Make rulings on motions and requests, which
rulings may not be appealed prior to the close of a
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hearing except in extraordinary circumstances and at
the discretion of the Administrative Law Judge;

(3) Determine the time and place of hearing and
regulate its course and conduct;

(4) Adopt rules of procedure and modify the
same from time to time as needed for the orderly
disposition of proceedings;

(5) Rule on offers of proof, receive relevant
evidence, and examine witnesses;

(6) Take or authorize the taking of depositions or
answers to requests for admission;

(7) Receive and consider oral or written argument
on facts or law;

(8) Hold or provide for the holding of conferences
for the settlement or simplification of the issues with
the consent of the parties;

(9) Perform such acts and take such measures as
are necessary or appropriate to the efficient conduct
of any proceeding; and

(10) Make decisions.

(c) Effective/applicability date. This section is
applicable on September 26, 2007.

§ 10.71 Discovery.

(a) In general. Discovery may be permitted, at the
discretion of the Administrative Law Judge, only
upon written motion demonstrating the relevance,
materiality and reasonableness of the requested
discovery and subject to the requirements of
§10.72(d)(2) and (3). Within 10 days of receipt of
the answer, the Administrative Law Judge will notify
the parties of the right to request discovery and the
timeframe for filing a request. A request for discovery,
and objections, must be filed in accordance with
§10.68. In response to a request for discovery, the
Administrative Law Judge may order —

(1) Depositions upon oral examination; or

(2) Answers to requests for admission.

(b) Depositions upon oral examination —

(1) A deposition must be taken before an officer
duly authorized to administer an oath for general
purposes or before an officer or employee of the
Internal Revenue Service who is authorized to
administer an oath in Federal tax law matters.

§ 10.71 — Page 35

2020 Volume A — Chapter 4: Ethics in Tax Practice

A251

Copyrighted by the Board of Trustees of the University of lllinois.

This information was correct when originally published. It has not been updated for any subsequent law changes.




2020 Workbook

(2) In ordering a deposition, the Administrative
Law Judge will require reasonable notice to the
opposing party as to the time and place of the
deposition. The opposing party, if attending, will be
provided the opportunity for full examination and
cross-examination of any witness.

(3) Expenses in the reporting of depositions
shall be borne by the party at whose instance
the deposition is taken. Travel expenses of the
deponent shall be borne by the party requesting the
deposition, unless otherwise authorized by Federal
law or regulation.

(c) Requests for admission. Any party may serve
on any other party a written request for admission of
the truth of any matters which are not privileged and
are relevant to the subject matter of this proceeding.
Requests for admission shall not exceed a total of 30
(including any subparts within a specific request)
without the approval from the Administrative Law
Judge.

(d) Limitations. Discovery shall not be authorized if —

(1) The request fails to meet any requirement set
forth in paragraph (a) of this section;

(2) It will unduly delay the proceeding;

(3) It will place an undue burden on the party
required to produce the discovery sought;

(4) It is frivolous or abusive;

(5) It is cumulative or duplicative;

(6) The material sought is privileged or otherwise
protected from disclosure by law;

(7) The material sought relates to mental
impressions, conclusions, of legal theories of any
party, attorney, or other representative, or a party
prepared in the anticipation of a proceeding; or

(8) The material sought is available generally
to the public, equally to the parties, or to the party
seeking the discovery through another source.

(e) Failure to comply. Where a party fails to comply
with an order of the Administrative Law Judge under
this section, the Administrative Law Judge may, among
other things, infer that the information would be adverse
to the party failing to provide it, exclude the information
from evidence or issue a decision by default.

(f) Other discovery. No discovery other than that
specifically provided for in this section is permitted.
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(g) Effective/applicability date. This section
is applicable to proceedings initiated on or after
September 26, 2007.

§ 10.72 Hearings.

(a) In general —

(1) Presiding officerr. An Administrative Law
Judge will preside at the hearing on a complaint
filed under §10.60 for the sanction of a practitioner,
employer, firm or other entity, or appraiser.

(2) Time for hearing. Absent a determination by
the Administrative Law Judge that, in the interest
of justice, a hearing must be held at a later time,
the Administrative Law Judge should, on notice
sufficient to allow proper preparation, schedule the
hearing to occur no later than 180 days after the time
for filing the answer.

(3) Procedural requirements.

(1) Hearings will be stenographically recorded
and transcribed and the testimony of witnesses will
be taken under oath or affirmation.

(i1) Hearings will be conducted pursuant to
5 US.C. 556.

(iii) A hearing in a proceeding requested under
§10.82(g) will be conducted de novo.

(iv) An evidentiary hearing must be held in all
proceedings prior to the issuance of a decision by the
Administrative Law Judge unless —

(A) The Internal Revenue Service withdraws
the complaint;

(B) A decision is issued by default pursuant to
§10.64(d);

(C) A decision is issued under §10.82 (e);

(D) The respondent requests a decision on the
written record without a hearing; or

(E) The Administrative Law Judge issues a
decision under §10.68(d) or rules on another motion
that disposes of the case prior to the hearing.

(b) Cross-examination. A party is entitled to present
his or her case or defense by oral or documentary
evidence, to submit rebuttal evidence, and to
conduct cross-examination, in the presence of the
Administrative Law Judge, as may be required
for a full and true disclosure of the facts. This
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paragraph (b) does not limit a party from presenting
evidence contained within a deposition when the
Administrative Law Judge determines that the
deposition has been obtained in compliance with the
rules of this subpart D.

(c) Prehearing memorandum. Unless otherwise
ordered by the Administrative Law Judge, each party
shall file, and serve on the opposing party or the
opposing party’s representative, prior to any hearing,
a prehearing memorandum containing —

(1) A list (together with a copy) of all proposed
exhibits to be used in the party’s case in chief;

(2) A list of proposed witnesses, including a
synopsis of their expected testimony, or a statement
that no witnesses will be called,;

(3) Identification of any proposed expert
witnesses, including a synopsis of their expected
testimony and a copy of any report prepared by the
expert or at his or her direction; and

(4) A list of undisputed facts.

(d) Publicity —

(1) In general. All reports and decisions of the
Secretary of the Treasury, or delegate, including
any reports and decisions of the Administrative
Law Judge, under this subpart D are, subject to
the protective measures in paragraph (d)(4) of this
section, public and open to inspection within 30
days after the agency’s decision becomes final.

(2) Request for additional publicity. The
Administrative Law Judge may grant a request by
a practitioner or appraiser that all the pleadings and
evidence of the disciplinary proceeding be made
available for inspection where the parties stipulate
in advance to adopt the protective measures in
paragraph (d)(4) of this section.

(3) Returns and return information —

(1) Disclosure to practitioner or appraiser.
Pursuant to section 6103(1)(4) of the Internal
Revenue Code, the Secretary of the Treasury,
or delegate, may disclose returns and return
information to any practitioner or appraiser, or to
the authorized representative of the practitioner
or appraiser, whose rights are or may be affected
by an administrative action or proceeding under
this subpart D, but solely for use in the action or
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proceeding and only to the extent that the Secretary
of the Treasury, or delegate, determines that the
returns or return information are or may be relevant
and material to the action or proceeding.

(i) Disclosure to officers and employees of
the Department of the Treasury. Pursuant to section
6103(1)(4)(B) of the Internal Revenue Code the
Secretary of the Treasury, or delegate, may disclose
returns and return information to officers and
employees of the Department of the Treasury for
use in any action or proceeding under this subpart
D, to the extent necessary to advance or protect the
interests of the United States.

(ii1) Use of returns and return information.
Recipients of returns and return information under
this paragraph (d)(3) may use the returns or return
information solely in the action or proceeding, or
in preparation for the action or proceeding, with
respect to which the disclosure was made.

(iv) Procedures for disclosure of returns and
return information. When providing returns or
return information to the practitioner or appraiser,
or authorized representative, the Secretary of the
Treasury, or delegate, will —

(A) Redact identifying information of any
third party taxpayers and replace it with a code;

(B) Provide a key to the coded information;
and

(C) Notify the practitioner or appraiser, or
authorized representative, of the restrictions on
the use and disclosure of the returns and return
information, the applicable damages remedy
under section 7431 of the Internal Revenue Code,
and that unauthorized disclosure of information
provided by the Internal Revenue Service under
this paragraph (d)(3) is also a violation of this part.

(4) Protective measures —

(1) Mandatory protection order. 1f redaction of
names, addresses, and other identifying information
of third party taxpayers may still permit indirect
identification of any third party taxpayer, the
Administrative Law Judge will issue a protective
order to ensure that the identifying information is
available to the parties and the Administrative Law
Judge for purposes of the proceeding, but is not
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disclosed to, or open to inspection by, the public.

(i1) Authorized orders.

(A) Upon motion by a party or any other
affected person, and for good cause shown, the
Administrative Law Judge may make any order
which justice requires to protect any person in the
event disclosure of information is prohibited by law,
privileged, confidential, or sensitive in some other
way, including, but not limited to, one or more of
the following —

(1) That disclosure of information be made
only on specified terms and conditions, including a
designation of the time or place;

(2) That a trade secret or other information
not be disclosed, or be disclosed only in a designated
way.

(ii1) Denials. If a motion for a protective order
is denied in whole or in part, the Administrative
Law Judge may, on such terms or conditions as
the Administrative Law Judge deems just, order
any party or person to comply with, or respond in
accordance with, the procedure involved.

(iv) Public inspection of documents. The
Secretary of the Treasury, or delegate, shall ensure
that all names, addresses or other identifying details
of third party taxpayers are redacted and replaced
with the code assigned to the corresponding taxpayer
in all documents prior to public inspection of such
documents.

(e) Location. The location of the hearing will be
determined by the agreement of the parties with the
approval of the Administrative Law Judge, but, in
the absence of such agreement and approval, the
hearing will be held in Washington, D.C.

(f) Failure to appear. 1f either party to the
proceeding fails to appear at the hearing, after
notice of the proceeding has been sent to him or her,
the party will be deemed to have waived the right
to a hearing and the Administrative Law Judge may
make his or her decision against the absent party by
default.

(g) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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§ 10.73 Evidence.

(a) In general. The rules of evidence prevailing
in courts of law and equity are not controlling in
hearings or proceedings conducted under this part.
The Administrative Law Judge may, however,
exclude evidence that is irrelevant, immaterial, or
unduly repetitious.

(b) Depositions. The deposition of any witness
taken pursuant to §10.71 may be admitted into
evidence in any proceeding instituted under §10.60.

(c) Requests for admission. Any matter admitted
in response to a request for admission under
§10.71 is conclusively established unless the
Administrative Law Judge on motion permits
withdrawal or modification of the admission. Any
admission made by a party is for the purposes of
the pending action only and is not an admission by
a party for any other purpose, nor may it be used
against a party in any other proceeding.

(d) Proof of documents. Official documents,
records, and papers of the Internal Revenue Service
and the Office of Professional Responsibility are
admissible in evidence without the production of
an officer or employee to authenticate them. Any
documents, records, and papers may be evidenced
by a copy attested to or identified by an officer or
employee of the Internal Revenue Service or the
Treasury Department, as the case may be.

(e) Withdrawal of exhibits. 1If any document,
record, or other paper is introduced in evidence
as an exhibit, the Administrative Law Judge may
authorize the withdrawal of the exhibit subject to
any conditions that he or she deems proper.

(f) Objections. Objections to evidence are to be
made in short form, stating the grounds for the
objection. Except as ordered by the Administrative
Law Judge, argument on objections will not be
recorded or transcribed. Rulings on objections
are to be a part of the record, but no exception to
a ruling is necessary to preserve the rights of the
parties.

(g) Effective/applicability date. This section is
applicable on September 26, 2007.
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§ 10.74 Transcript.

In cases where the hearing is stenographically
reported by a Government contract reporter, copies
of the transcript may be obtained from the reporter
at rates not to exceed the maximum rates fixed by
contract between the Government and the reporter.
Where the hearing is stenographically reported by a
regular employee of the Internal Revenue Service,
a copy will be supplied to the respondent either
without charge or upon the payment of a reasonable
fee. Copies of exhibits introduced at the hearing or
at the taking of depositions will be supplied to the
parties upon the payment of a reasonable fee (Sec.
501, Public Law 82-137) (65 Stat. 290) (31 U.S.C.
§ 483a).

§ 10.75 Proposed findings and conclusions.

Except in cases where the respondent has failed to
answer the complaint or where a party has failed to
appear at the hearing, the parties must be afforded a
reasonable opportunity to submit proposed findings
and conclusions and their supporting reasons to the
Administrative Law Judge.

§ 10.76 Decision of Administrative Law Judge.

(a) In general —

(1) Hearings. Within 180 days after the
conclusion of a hearing and the receipt of any
proposed findings and conclusions timely
submitted by the parties, the Administrative Law
Judge should enter a decision in the case. The
decision must include a statement of findings
and conclusions, as well as the reasons or basis
for making such findings and conclusions, and
an order of censure, suspension, disbarment,
monetary penalty, disqualification, or dismissal of
the complaint.

(2) Summary adjudication. In the event that
a motion for summary adjudication is filed, the
Administrative Law Judge should rule on the
motion for summary adjudication within 60

days after the party in opposition files a written
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response, or if no written response is filed, within
90 days after the motion for summary adjudication
is filed. A decision shall thereafter be rendered if
the pleadings, depositions, admissions, and any
other admissible evidence show that there is no
genuine issue of material fact and that a decision
may be rendered as a matter of law. The decision
must include a statement of conclusions, as well as
the reasons or basis for making such conclusions,
and an order of censure, suspension, disbarment,
monetary penalty, disqualification, or dismissal of
the complaint.

(3) Returns and return information. In the
decision, the Administrative Law Judge should
use the code assigned to third party taxpayers
(described in §10.72(d)).

(b) Standard of proof. If the sanction is censure or
a suspension of less than six months’ duration, the
Administrative Law Judge, in rendering findings
and conclusions, will consider an allegation of fact
to be proven if it is established by the party who is
alleging the fact by a preponderance of the evidence
in the record. If the sanction is a monetary penalty,
disbarment or a suspension of six months or longer
duration, an allegation of fact that is necessary for
a finding against the practitioner must be proven
by clear and convincing evidence in the record.
An allegation of fact that is necessary for a finding
of disqualification against an appraiser must be
proved by clear and convincing evidence in the
record.

(c) Copy of decision. The Administrative Law
Judge will provide the decision to the Internal
Revenue Service’s authorized representative, and
a copy of the decision to the respondent or the
respondent’s authorized representative.

(d) When final. In the absence of an appeal to the
Secretary of the Treasury or delegate, the decision
of the Administrative Law Judge will, without
further proceedings, become the decision of the
agency 30 days after the date of the Administrative
Law Judge’s decision.

(e) Effective/applicability date. This section is
applicable beginning August 2, 2011.
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§ 10.77 Appeal of decision of Administrative Law
Judge.

(a) Appeal. Any party to the proceeding under
this subpart D may appeal the decision of the
Administrative Law Judge by filing a notice of
appeal with the Secretary of the Treasury, or delegate
deciding appeals. The notice of appeal must include
a brief that states exceptions to the decision of
Administrative Law Judge and supporting reasons
for such exceptions.

(b) Time and place for filing of appeal. The notice
of appeal and brief must be filed, in duplicate, with
the Secretary of the Treasury, or delegate deciding
appeals, at an address for appeals that is identified
to the parties with the decision of the Administrative
Law Judge. The notice of appeal and brief must be
filed within 30 days of the date that the decision
of the Administrative Law Judge is served on the
parties. The appealing party must serve a copy
of the notice of appeal and the brief to any non
appealing party or, if the party is represented, the
non-appealing party’s representative.

(c) Response. Within 30 days of receiving the
copy of the appellant’s brief, the other party
may file a response brief with the Secretary of
the Treasury, or delegate deciding appeals, using
the address identified for appeals. A copy of the
response brief must be served at the same time on
the opposing party or, if the party is represented,
the opposing party’s representative.

(d) No other briefs, responses or motions as of
right. Other than the appeal brief and response
brief, the parties are not permitted to file any other
briefs, responses or motions, except on a grant of
leave to do so after a motion demonstrating sufficient
cause, or unless otherwise ordered by the Secretary
of the Treasury, or delegate deciding appeals.

(e) Additional time for briefs and responses.
Notwithstanding the time for filing briefs and
responses provided in paragraphs (b) and (c) of this
section, the Secretary of the Treasury, or delegate
deciding appeals, may, for good cause, authorize
additional time for filing briefs and responses
upon a motion of a party or upon the initiative of
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the Secretary of the Treasury, or delegate deciding
appeals.

(f) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.78 Decision on review.

(a) Decision on review. On appeal from or review
of the decision of the Administrative Law Judge, the
Secretary of the Treasury, or delegate, will make the
agency decision. The Secretary of the Treasury, or
delegate, should make the agency decision within
180 days after receipt of the appeal

(b) Standard of review. The decision of the
Administrative Law Judge will not be reversed unless
the appellant establishes that the decision is clearly
erroneous in light of the evidence in the record and
applicable law. Issues that are exclusively matters of
law will be reviewed de novo. In the event that the
Secretary of the Treasury, or delegate, determines
that there are unresolved issues raised by the record,
the case may be remanded to the Administrative Law
Judge to elicit additional testimony or evidence.

(c) Copy of decision on review. The Secretary of
the Treasury, or delegate, will provide copies of the
agency decision to the authorized representative of
the Internal Revenue Service and the respondent or
the respondent’s authorized representative.

(d) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§10.79 Effect of disbarment, suspension, or censure.

(a) Disbarment. When the final decision in a case
is against the respondent (or the respondent has
offered his or her consent and such consent has been
accepted by the Internal Revenue Service) and such
decision is for disbarment, the respondent will not
be permitted to practice before the Internal Revenue
Service unless and until authorized to do so by the
Internal Revenue Service pursuant to §10.81.

(b) Suspension. When the final decision in a case
is against the respondent (or the respondent has
offered his or her consent and such consent has
been accepted by the Internal Revenue Service)
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and such decision is for suspension, the respondent
will not be permitted to practice before the Internal
Revenue Service during the period of suspension.
For periods after the suspension, the practitioner’s
future representations may be subject to conditions
as authorized by paragraph (d) of this section.

(c) Censure. When the final decision in the case
is against the respondent (or the Internal Revenue
Service has accepted the respondent’s offer to
consent, if such offer was made) and such decision
is for censure, the respondent will be permitted to
practice before the Internal Revenue Service, but the
respondent’s future representations may be subject
to conditions as authorized by paragraph (d) of this
section.

(d) Conditions. After being subject to the
sanction of either suspension or censure, the future
representations of a practitioner so sanctioned
shall be subject to specified conditions designed
to promote high standards of conduct. These
conditions can be imposed for a reasonable
period in light of the gravity of the practitioner’s
violations. For example, where a practitioner is
censured because the practitioner failed to advise
the practitioner’s clients about a potential conflict
of interest or failed to obtain the clients’ written
consents, the practitioner may be required to
provide the Internal Revenue Service with a copy
of all consents obtained by the practitioner for an
appropriate period following censure, whether or
not such consents are specifically requested.

(e) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§10.80 Notice of disbarment, suspension, censure,
or disqualification.

(a) In gemeral. On the issuance of a final order
censuring, suspending, or disbarring a practitioner or
a final order disqualifying an appraiser, notification
of the censure, suspension, disbarment or
disqualification will be given to appropriate officers
and employees of the Internal Revenue Service and
interested departments and agencies of the Federal
government. The Internal Revenue Service may
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determine the manner of giving notice to the proper
authorities of the State by which the censured,
suspended, or disbarred person was licensed to
practice.

(b) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.81 Petition for reinstatement.

(a) In general. A practitioner disbarred or
suspended under §10.60, or suspended under
§10.82, or a disqualified appraiser may petition
for reinstatement before the Internal Revenue
Service after the expiration of 5 years following
such disbarment, suspension, or disqualification
(or immediately following the expiration of the
suspension or disqualification period, if shorter than
5 years). Reinstatement will not be granted unless
the Internal Revenue Service is satisfied that the
petitioner is not likely to engage thereafter in conduct
contrary to the regulations in this part, and that
granting such reinstatement would not be contrary to
the public interest.

(b) Effective/applicability date. This section is
applicable beginning June 12, 2014.

§ 10.82 Expedited suspension.

(a) When applicable. Whenever the Commissioner,
or delegate, determines that a practitioner is
described in paragraph (b) of this section, the
expedited procedures described in this section may
be used to suspend the practitioner from practice
before the Internal Revenue Service.

(b) To whom applicable. This section applies to
any practitioner who, within 5 years prior to the
date that a show cause order under this section’s
expedited suspension procedures is served:

(1) Has had a license to practice as an attorney,
certified public accountant, or actuary suspended or
revoked for cause (not including a failure to pay a
professional licensing fee) by any authority or court,
agency, body, or board described in §10.51(a)(10).

(2) Has, irrespective of whether an appeal has
been taken, been convicted of any crime under title
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26 of the United States Code, any crime involving
dishonesty or breach of trust, or any felony for which
the conduct involved renders the practitioner unfit
to practice before the Internal Revenue Service.

(3) Has violated conditions imposed on the
practitioner pursuant to §10.79(d).

(4) Has been sanctioned by a court of competent
jurisdiction, whether in a civil or criminal
proceeding (including suits for injunctive relief),
relating to any taxpayer’s tax liability or relating to
the practitioner’s own tax liability, for —

(1) Instituting or maintaining proceedings
primarily for delay;

(1)) Advancing frivolous or groundless
arguments; or

(ii1) Failing to pursue available administrative
remedies.

(5) Has demonstrated a pattern of willful
disreputable conduct by—

(1) Failing to make an annual Federal tax return,
in violation of the Federal tax laws, during 4 of the
5 tax years immediately preceding the institution of
a proceeding under paragraph (c) of this section and
remains noncompliant with any of the practitioner’s
Federal tax filing obligations at the time the notice
of suspension is issued under paragraph (f) of this
section; or

(i1) Failing to make a return required more
frequently than annually, in violation of the
Federal tax laws, during 5 of the 7 tax periods
immediately preceding the institution of a
proceeding under paragraph (c) of this section and
remains noncompliant with any of the practitioner’s
Federal tax filing obligations at the time the notice
of suspension is issued under paragraph (f) of this
section.

(c) Expedited suspension procedures. A suspension
under this section will be proposed by a show cause
order that names the respondent, is signed by an
authorized representative of the Internal Revenue
Service under §10.69(a)(1), and served according
to the rules set forth in §10.63(a). The show cause
order must give a plain and concise description
of the allegations that constitute the basis for the
proposed suspension. The show cause order must
notify the respondent —
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(1) Of the place and due date for filing a
response;

(2) That an expedited suspension decision by
default may be rendered if the respondent fails to
file a response as required;

(3) That the respondent may request a conference
to address the merits of the show cause order and
that any such request must be made in the response;
and

(4) That the respondent may be suspended
either immediately following the expiration of the
period within which a response must be filed or, if a
conference is requested, immediately following the
conference.

(d) Response. The response to the show cause order
described in this section must be filed no later than
30 calendar days following the date the show cause
order is served, unless the time for filing is extended.
The response must be filed in accordance with the
rules set forth for answers to a complaint in §10.64,
except as otherwise provided in this section. The
response must include a request for a conference, if
a conference is desired. The respondent is entitled
to the conference only if the request is made in a
timely filed response.

(e) Conference. An authorized representative
of the Internal Revenue Service will preside
at a conference described in this section. The
conference will be held at a place and time selected
by the Internal Revenue Service, but no sooner
than 14 calendar days after the date by which the
response must be filed with the Internal Revenue
Service, unless the respondent agrees to an earlier
date. An authorized representative may represent
the respondent at the conference.

(f) Suspension—

(1) In general. The Commissioner, or delegate,
may suspend the respondent from practice before
the Internal Revenue Service by a written notice of
expedited suspension immediately following:

(1) The expiration of the period within which a
response to a show cause order must be filed if the
respondent does not file a response as required by
paragraph (d) of this section;
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(i1) The conference described in paragraph (e)
of this section if the Internal Revenue Service finds
that the respondent is described in paragraph (b) of
this section; or

(ii1) The respondent’s failure to appear, either
personally or through an authorized representative,
at a conference scheduled by the Internal Revenue
Service under paragraph (e) of this section.

(2) Duration of suspension. A suspension under
this section will commence on the date that the
written notice of expedited suspension is served
on the practitioner, either personally or through
an authorized representative. The suspension will
remain effective until the earlier of:

(1) The date the Internal Revenue Service lifts
the suspension after determining that the practitioner
is no longer described in paragraph (b) of this section
or for any other reason; or

(i) The date the suspension is lifted or
otherwise modified by an Administrative Law Judge
or the Secretary of the Treasury, or delegate deciding
appeals, in a proceeding referred to in paragraph (g)
of this section and instituted under §10.60.

(g) Practitioner demand for §10.60 proceeding. 1f
the Internal Revenue Service suspends a practitioner
under the expedited suspension procedures described
in this section, the practitioner may demand that
the Internal Revenue Service institute a proceeding
under §10.60 and issue the complaint described in
§10.62. The demand must be in writing, specifically
reference the suspension action under §10.82, and
be made within 2 years from the date on which the
practitioner’s suspension commenced. The Internal
Revenue Service must issue a complaint demanded
under this paragraph (g) within 60 calendar days
of receiving the demand. If the Internal Revenue
Service does not issue such complaint within 60 days
of receiving the demand, the suspension is lifted
automatically. The preceding sentence does not,
however, preclude the Commissioner, or delegate,
from instituting a regular proceeding under §10.60
of this part.

(h) Effective/applicability date. This section is
generally applicable beginning June 12, 2014,
except that paragraphs (b)(1) through (4) of this
section are applicable beginning August 2, 2011.
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Subpart E — General Provisions
§ 10.90 Records.

(a) Roster. The Internal Revenue Service will
maintain and make available for public inspection
in the time and manner prescribed by the Secretary,
or delegate, the following rosters —

(1) Individuals (and employers, firms, or other
entities, if applicable) censured, suspended, or
disbarred from practice before the Internal Revenue
Service or upon whom a monetary penalty was
imposed.

(2) Enrolled agents, including individuals —

(1) Granted active enrollment to practice;

(i) Whose enrollment has been placed in
inactive status for failure to meet the requirements
for renewal of enrollment;

(ii1)) Whose enrollment has been placed in
inactive retirement status; and

(iv) Whose offer of consent to resign from
enrollment has been accepted by the Internal
Revenue Service under §10.61.

(3) Enrolled retirement plan agents, including
individuals —

(1) Granted active enrollment to practice;

(i) Whose enrollment has been placed in
inactive status for failure to meet the requirements
for renewal of enrollment;

(iii)) Whose enrollment has been placed in
inactive retirement status; and

(iv) Whose offer of consent to resign from
enrollment has been accepted under §10.61.

(4) Registered tax return preparers, including
individuals —

(1) Authorized to prepare all or substantially all
of a tax return or claim for refund;

(i1) Who have been placed in inactive status for
failure to meet the requirements for renewal;

(ii1)) Who have been placed in inactive
retirement status; and

(iv) Whose offer of consent to resign from
their status as a registered tax return preparer has
been accepted by the Internal Revenue Service
under §10.61.
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(5) Disqualified appraisers.
(6) Qualified continuing education providers,
including providers —
(1) Who have obtained a qualifying continuing
education provider number; and
(i1)) Whose qualifying continuing education
number has been revoked for failure to comply with
the requirements of this part.

(b) Other records. Other records of the Director
of the Office of Professional Responsibility may be
disclosed upon specific request, in accordance with
the applicable law.

(c) Effective/applicability date. This section is
applicable beginning August 2, 2011.

§ 10.91 Saving provision.

Any proceeding instituted under this part prior to
June 12, 2014, for which a final decision has not been
reached or for which judicial review is still available
is not affected by these revisions. Any proceeding
under this part based on conduct engaged in prior to
June 12, 2014, which is instituted after that date, will
apply subpart D and E of this part as revised, but
the conduct engaged in prior to the effective date of
these revisions will be judged by the regulations in
effect at the time the conduct occurred.
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§ 10.92 Special orders.

The Secretary of the Treasury reserves the power to
issue such special orders as he or she deems proper
in any cases within the purview of this part.

§ 10.93 Effective date.

Except as otherwise provided in each section and
Subject to §10.91, Part 10 is applicable on July 26,
2002.

John Dalrymple,
Deputy Commissioner for Services and Enforcement

Approved: June 3, 2014
Christopher J. Meade,
General Counsel

[FR Doc. 2014-13739 Filed 06/09/2014 at 4:15 pm;
Publication Date: 06/12/2014]
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