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Corrections were made to this workbook through January of 2011. No subsequent modifications were made.

RIGHT TO PRACTICE VERSUS RIGHT TO PREPARE

In aJuly 2009 webcast of Tax Talk Today, Karen Hawkins, director of the IRS Office of Professional Responsibility
(OPR), pointed out that tax return preparation is not a Circular 230 governed activity. Anyone who is a tax return
preparer without the right to practice before the IRSis not currently covered by Circular 230.

Practice beforethe | RSisdefinedin Circular 230 as;

... all matters connected with a presentation to the Internal Revenue Service or any of its officers or
employees relating to a taxpayer’s rights, privileges, or liabilities under laws or regulations administered by
the Internal Revenue Service. Such presentations include, but are not limited to, preparing and filing
documents, corresponding and communicating with the Internal Revenue Service, rendering written advice
with respect to any entity, transaction, plan or arrangement, or other plan or arrangement having a potential
for tax avoidance or evasion, and representing a client at conferences, hearings and meetings.

A person permitted to practice before the IRS (tax return practitioner) must be one of the following:
* Attorney
+ CPA
» Enrolled agent
» Enrolled actuary
» Enrolled retirement plan agent

Enrolled actuaries and enrolled retirement plan agents are alowed limited representation before the IRS in matters
dealing with their respective areas of expertise.
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The following table shows the different categories of tax return preparers and the current level of oversight for each:*

Enrolled Agents,
Enrolled Actuaries,

Certified Public and Enrolled Unenrolled Tax
Attorneys Accountants Retirement Plan Agents Return Preparers
Members in good Persons duly qualified Professionals enrolled Other tax return
standing of the bar to practice as a to practice before preparers who, except
of the highest court certified public the IRS. Enrollment in a limited number
of a state, territory, accountant in a state, requires passing of states, have no
or possession of the territory, or possession an examination or minimum education or
United States. of the United States. presenting evidence of training requirements.
qualifying experience.

Regulated by state licensing authorities Regulated by the IRS Generally not

and, if they practice before the IRS, under under Treasury Dept. regulated

Treasury Dept. Circular 2302 Circular 230

2 The regulations governing the practice of attorneys, certified public accountants, enrolled agents, enrolled actuaries, enrolled retirement plan agents
and appraisers before the Internal Revenue Service are published in 31 CFR Part 10 and reprinted in Treasury Department Circular 230.

Anunenrolled tax return preparer (not currently regulated under Circular 230) may represent ataxpayer before the
IRSin thefollowing limited circumstances:

¢ Anindividua may represent amember of hisimmediate family.
* A regular full-time employee of an individual employer may represent the employer.
» A generd partner or aregular full-time employee of a partnership may represent the partnership.

» Anofficer or aregular full-time employee of a corporation, association, or organized group may represent
the corporation, association, or organized group.

* A regular full-time employee of a trust, receivership, guardianship, or estate may represent the trust,
receivership, guardianship, or estate.

» An officer or a regular employee of a governmental unit, agency, or authority may represent the
governmental unit, agency, or authority in the course of her official duties.

* Anindividual may represent any individua or entity that is outside the United States before personnel of the
IRS when such representation takes place outside the United States.

» Anindividual who prepares and signs a taxpayer’s tax return as the preparer, or who prepares a tax return
but is not required to sign the tax return, may represent the taxpayer before revenue agents, customer service
representatives, or similar officers and employees of the IRS during an examination of the period covered by
that tax return.

Unless otherwise prescribed by regulation or notice, unenrolled tax preparers are not permitted to represent the taxpayer
before appeals officers, revenue officers, counsel, or similar officers or employees of the IRS or the Department of
Treasury. They are also not allowed to execute closing agreements, extend the statutory period for tax assessments or
collection of tax, execute waivers, or execute claimsfor refund.®

LIRS Pub. 4832, Return Preparer Review (Dec. 2009).
Z  Circular 230, §10.7.
% IRS Pub. 947, Practice before the IRSand Power of Attorney (Apr. 2009).
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Unenrolled preparers, although not accorded the same privileges as practitioners, are still subject to civil pendtiesfor
actions ranging from knowingly preparing areturn that understates the taxpayer’sliability to failing to sign areturn or
provide an identification number on areturn they prepare. They are regulated by the Compliance Division of the IRS.
Tax return preparers who demonstrate a pattern of misconduct may be prohibited from preparing additional returns.
Some of the paid-preparer penalties under IRC 86695 are discussed later in this chapter.

PREPARER LICENSING

Karen Hawkins stated in the July 2009 Tax Talk Today webcast that the tax law is so complicated that the mere
preparation of atax return involves making decisions and taking positions for the taxpayer. She questioned whether
the act of preparing atax return might become “practice” before the IRS.

Hawkins' concern was echoed by IRS Commissioner Douglas Shulman who launched the Return Preparer Review
in June 2009. This review was designed to help accomplish the objective of ensuring that all tax practitioners, tax
return preparers, and other third parties in the tax system adhere to professional standards and follow the law.*
During the 6-month study, three public forums were held and over 500 individuals and groups submitted written
comments. The results of the study indicate that the American public fully supports effortsto increase the oversight
of paid tax return preparers.

The IRS believes that this increased oversight does not require additional legidation. Accordingly, the IRS intendsto
amend the regulations under 31 USC 8330 to clarify that any person preparing a tax return for compensation is
practicing before the agency and, therefore, must demonstrate good character, good reputation, and the necessary
qualifications and competency to advise and assist other persons in the preparation of their federal tax returns.”
Consequently, the IRS isimplementing the following steps for future filing seasons:

» All individuals who are compensated for preparing, or assisting in the preparation of al, or substantially all
of afederal tax return or claim for refund will be required to register with the IRS and obtain a preparer tax
identification number (PTIN). These preparers will be subject to a limited tax-compliance check to ensure
they have filed federal personal, employment, and business tax returns and that the tax due on those returns
has been paid.

»  Competency tests will be required for all paid tax return preparers except attorneys, CPAs, and enrolled
agents who are active and in good standing with their respective licensing agencies.

» Ongoing continuing professional education will be required for all paid tax return preparers except
attorneys, CPASs, enrolled agents, and others who are already subject to continuing education requirements.

» Theethica rulesfound in Circular 230 — which currently only apply to attorneys, CPAS, and enrolled agents
who practice before the IRS — will be extended to all paid preparers. This expansion will allow the IRS to
suspend or otherwise discipline tax return preparers who engage in unethical or disreputable conduct.®

REGISTRATION

ThelRSbelievesthat registration of al tax return preparerswill enable the IRS to collect more accurate data on return
preparers. Registration will give the IRS the means to track the number of persons who prepare returns, the
qualifications of the return preparers, and the number of returns each person prepares. The IRS will then be able to
send targeted updates to tax return preparers who have clients that are most likely to be affected by certain changesin
tax laws or IRS procedures. Additionally, registration will allow the IRS to more easily locate and review the returns
prepared by atax return preparer when instances of misconduct are detected.

“ RS Pub. 4832, Return Preparer Review (Dec. 2009).
> Ibid.
& IRSNewsRel. IR-2010-1 (Jan. 4, 2010).
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Under current regulations, tax return preparers may provide either a social security number (SSN) or a preparer tax
identification number (PTIN) on returns that they are required to sign as apaid tax return preparer. The potential use
of more than one number by atax return preparer makes it harder for the IRS to collect accurate preparer data and to
identify an individual tax return preparer. Therefore, the IRS will require all individuals who prepare returns for
compensation to register and obtain a PTIN. Tax return preparers who already have a PTIN will till be required to
register. These individuals will have their PTINs revalidated and reassigned to them through the new system.” The
IRS plansto charge a nonrefundable fee to register asatax return preparer.

January 1, 2011, isthe current target date for requiring all paid tax return preparersto be registered and to usea PTIN.
After theinitial registration, al tax return preparers will be required to provide their PTIN on all tax returns that they
prepare for compensation and are required to sign. Tax return preparers who do not use avalid PTIN on tax returns or
claims for refund filed after the effective date may be subject to the penalty under IRC 86695(c) unless the failureis
due to reasonable cause and not willful neglect.?

Tax return preparers will be required to renew their registration and pay the applicable renewal fee annually. The fee
will be $64.25 for thefirst-year PTIN registration, based on two underlying costs. The IRS proposesto collect $50 per
user to pay for outreach, technology, and compliance efforts associated with the new program. A third-party vendor
will receive $14.25 per user to operate the online system and provide customer support. The amount of the fee may
change in future years as the actual program costs are periodically reevaluated.’

At the time of each renewal, tax return preparers will be subject to atax-compliance check. The tax-compliance check
will consist of alimited review of the tax return preparer’s filing and payment history. Tax return preparers who are
not in compliance will be referred to the OPR for possible disciplinary action.

Note. Originally, preparers were going to have to renew their registration once every three years. Tax
preparation employers complained because many preparers only work for afirm for one year, and with a 3-
year registration period, an employer could possibly pay for more years than an employee actually worked
for them. The 3-year period was subsequently shortened to an annual renewal.

For purposes of applying for and renewing a PTIN, the term “tax return preparer” is defined as any individual who is
compensated for preparing, or assisting in the preparation of al, or substantially all of atax return or claim for
refund.’® The following examplesillustrate the types of individuals who are considered tax return preparers.*

Example 1. Zillah, an individual employed by tax return preparer Heathcliff, assists Heathcliff in
answering telephone calls, making copies, inputting client tax information gathered by Heathcliff into the
data fields of tax preparation software, and using the computer to file electronic tax returns prepared by
Heathcliff. Although Zillah must exercise judgment regarding which data fields in the tax preparation
software to use, Zillah does not exercise any discretion or independent judgment as to the clients
underlying tax positions. Zillah, therefore, merely provides clerical assistance or incidental services and
isnot atax return preparer required to apply for aPTIN.

7 |RS News Rel. IR-2010-37 (Mar. 25, 2010).

8  REG-134235-08, 2010-16 IRB 59.

® |RS News Rel. IR-2010-091 (Aug. 19, 2010).

1 |pid.

1 Adapted from examples in REG-134235-08, 2010-16 |RB 596.
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Example 2. The facts are the same as in Example 1, except that Zillah also interviews Heathcliff's clients
and obtains information needed for the preparation of tax returns. Zillah determines the amount and
character of entries on the returns and whether the information provided is sufficient for purposes of
preparing the returns. For at least some of Heathcliff's clients, Zillah obtains information and makes
determinations that constitute all, or substantially all of the tax return. Zillah isatax return preparer required
to apply for a PTIN. Zillah is atax return preparer even if she relies on tax preparation software to prepare
the return.

Example 3. Caden is an employee of afirm that prepares tax returns and claims for refund of tax. Caden is
responsible for preparing a Form 1040 for a client. He obtains the information necessary for completing
the return during a meeting with the client. He also makes determinations about the proper application of
tax law to the collected information in order to determine the client’s tax liability. Caden completes the tax
return and sends the completed return to employee Delilah, who reviews the return for accuracy before
signing it. Both Caden and Delilah are tax return preparers required to apply for aPTIN.

Example 4. Edwina is an employee at a firm which prepares tax returns and claims for refund of tax. The
firm is hired by a corporation to prepare its federal income tax return on Form 1120, U.S. Corporation
Income Tax Return. Among the documentation that the corporation provides to Edwina is documentation
relating to the corporation’s potentia eligibility to claim a recently enacted tax credit. In preparing the
return, and specifically for purposes of the new tax credit, Edwina (with the corporation’s consent) obtains
advice from Faris, a subject-matter expert on this and similar credits. Faris advises Edwina about the
corporation’s entitlement to the credit and provides his calculation of the amount of the credit. Based on this
advice from Faris, Edwina prepares the corporation’s Form 1120 claiming the tax credit in the amount
recommended by Faris. The additional credit is one of many tax credits and deductions claimed on the tax
return. Determining the credit amount does not constitute preparation of al, or substantially all of the
corporation’s tax return.

Fariswill not be considered to have prepared al, or substantialy al of the corporation’stax return. Thus, Farisis
not a tax return preparer required to apply for a PTIN. Edwina, however, is atax return preparer required to
apply for aPTIN.

COMPETENCY TESTING

The IRS will establish competency testing for tax return preparers who are not attorneys, CPAS, or enrolled agents.
Although these three categories of professionals are exempt from competency testing under the new licensing
program, the IRS stated that it will consider expanding testing to those individualsif datais collected in the future that
identifies aneed for thistesting.* Initially, two examinations will be offered for tax return preparers. Thefir st test will
cover Form 1040 series returns for wage and nonbusiness income. The second test will cover Form 1040 series
returns for wage and small-businessincome. There will be afee associated with the testing. Currently, the fee has not
been determined.

2 IRS Pub. 4832, Return Preparer Review (Dec. 2009).
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Thefollowing table lists the forms that will be covered by the two tests:

Competency Examination Content — Test 1: Wage and Nonbusiness Income

Form Description

1040-EZ Income Tax Return for Single and Joint Filers with No Dependents

1040-A U.S. Individual Income Tax Return

1040A Schedules 1, 2, Interest and Ordinary Dividends for Form 1040A Filers, Child and Dependent Care
and 3 Expenses for Form 1040A Filers, Credit for the Elderly or Disabled

1040 U.S. Individual Income Tax Return

1040 Schedules A, B, Itemized Deductions, Interest and Ordinary Dividends, Net Profit from Business
C-EZ, D, D-1, EIC, L, M, (Sole Proprietorship), Capital Gains and Losses, Continuation Sheet for Schedule D
R, SE (Form 1040), Earned Income Credit, Standard Deduction for Certain Filers, Making

Work Pay and Government Retiree Credits, Credit for the Elderly or the Disabled,
Self-Employment Tax

2106EZ Unreimbursed Employee Business Expenses

2120 Multiple Support Declaration

2441 Child and Dependent Care Expenses

2555EZ Foreign Earned Income Exclusion

3903 Moving Expenses

4137 Unreported Tip Income

4868 Extension of Time to File

5405 First-Time Homebuyer Credit and Repayment of the Credit
8283 Noncash Charitable Contributions

8332 Release/Revocation of Release of Claim to Exemption for Child by Custodial Parent
8379 Injured Spouse

8453 U.S. Individual Income Tax Transmittal for an IRS e-File Return
8606 Nondeductible IRAs

8812 Additional Child Tax Credit

8821 Tax Information Authorization

8859 District of Columbia First-Time Homebuyer Credit

8863 Education Credits (American Opportunity, Hope and Lifetime Learning Credits)
8867 Paid Preparer’s Earned Income Credit Checklist

8879 IRS e-File Signature Authorization

8880 Credit for Qualified Retirement Savings Contributions

8888 Direct Deposit of Refund to More than One Account
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Competency Examination Content — Test 1: Wage and Nonbusiness Income (continued)

Form Description

8889 Health Savings Accounts (HSAs)

8917 Tuition and Fees Deduction

9465 Installment Agreement Request

1040-ES Estimated Tax for Individuals

1040-X Amended U.S. Individual Income Tax Return

1040-V Payment Voucher

W-4/W-4P/W-4V Employee’s Withholding Allowance Certificate

W-7 Application for IRS Individual Taxpayer Identification Number

Informational Forms: Income

W-2 Wage and Tax Statement

W-2G Certain Gambling Winnings

1098 Mortgage Interest Statement n

1098-E Student Loan Interest

1098-T Tuition Statement

1099-B Proceeds from Broker and Barter Exchange Transactions

1099-C Cancellation of Debt

1099-DIV Dividends and Distributions

1099-G Certain Government Payments

1099-INT Interest Income

1099-MISC (box 9) Miscellaneous Income (Payer made direct sales of $5,000 or more of consumer
products to a buyer for resale)

1099-01D Original Issue Discount

1099-R Distributions from Pensions, Annuities, Retirement or Profit-Sharing Plans, IRAs,

Insurance Contracts, etc.
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Competency Examination Content — Test 2. Wage and Small-Business Income

Form Description
1040NR U.S. Nonresident Alien Income Tax Return
1040PR Planilla para la Declaracion de la Contribucion Federal sobre el Trabajo por Cuenta

Propia (Incluyendo el Credito Tributario Adicional por Hijos para Residentes Bona Fide
de Puerto Rico)

1040 Schedules C, E Profit or Loss from Business (Sole Proprietorship), Supplemental Income and Loss,
and F Profit or Loss From Farming

1116 Foreign Tax Credit (Individual, Estate, or Trust)

2106 Employee Business Expenses

2210 Underpayment of Estimated Tax by Individuals, Estates and Trusts

2439 Notice to Shareholder of Undistributed Long-Term Capital Gains

2555 Foreign Earned Income

3800 General Business Credit

4136 Credit for Federal Tax Paid on Fuels

4562 Depreciation and Amortization (Including Information on Listed Property)
4684 Casualties and Thefts

4797 Sales of Business Property

4835 Farm Rental Income and Expenses

4952 Investment Interest Expense Deduction

5329 Additional Taxes on Qualified Plans (including IRAs) and Other Tax-Favored Accounts
6198 At-Risk Limitations

6251 Alternative Minimum Tax — Individuals

6252 Installment Sale Income

8283 Noncash Charitable Contributions

8396 Mortgage Interest Credit

8582 Passive Activity Loss Limitations

8801 Credit for Prior Year Minimum Tax — Individuals, Estates, and Trusts
8814 Parent’s Election to Report Child’s Interest and Dividends

8824 Like-Kind Exchanges

8839 Qualified Adoption Expenses

8862 Information to Claim Earned Income Credit after Disallowance

8885 Health Coverage Tax Credit

8903 Domestic Production Activities Deduction

8910 Alternative Motor Vehicle Credit

8919 Uncollected Social Security and Medicare Tax on Wages

Informational Forms: Income

1041 K-1 Beneficiary’s Share of Income, Deductions, Credits, etc.
1065 K-1 Partner’s Share of Income, Deductions, Credits, etc.
1099-A Acquisition or Abandonment of Secured Property

1120S K-1 Shareholder’s Share of Income, Deductions, Credits, etc.
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The IRS plans to add athird competency test after the completion of theinitial implementation phase. The third test
will cover business-entity tax issues.

Additionally, the IRSintendsto perform suitability checkswhen tax preparers maketheir initial application to takethe
competency examination. These suitability checks may include criminal background investigations and fingerprint
checks. This procedure is in response to the comments of consumer-advocacy groups and others who expressed
concerns about the character of individuals who are paid tax return preparers.

In order to minimize interruption of services to taxpayers, the IRS plans to give tax return preparers until
December 31, 2013, to pass the required examination(s), as long as they register with the IRS and obtain
PTINsbeforetesting begins. Tax return preparers will be allowed to attempt to pass the examination as often as
the examination is offered. The applicable fee must be paid for each attempt.

After testing begins, unregistered personswill be reguired to passthe competency test befor e they register and receive
PTINSs, unless they are exempted from the examination requirement by virtue of their professiona credentials (i.e.,
CPAs, EAs, and attorneys).”

CONTINUING PROFESSIONAL EDUCATION

The IRSwill require return preparers to complete 15 hours of continuing professiona education (CPE) annually. This
15-hour requirement includes three hours of federal tax law updates, two hours of ethics, and 10 hours of general
federal tax law topics. Attorneys, CPAs, EAs, enrolled actuaries, and enrolled retirement plan agents are already
required to obtain continuing education to retain their professional credentials; therefore, they will be exempted from
the new CPE requirements.

Note. As of the date this book was published, the IRS had not yet announced when the annual CPE
requirement will begin.

ETHICAL STANDARDS

All signing and nonsigning tax return preparers will be reguired to comply with the standards of conduct found in
Circular 230. The current level of authority that attorneys, CPAS, EAS, enrolled actuaries, and enrolled retirement plan
agents have to practice before the IRS will not change. Tax return preparers who do not fall into one of these
categories will be authorized to prepare returns and to represent a client before the IRS during an examination of any
return prepared by the tax return preparer, just asthey are currently permitted under 810.7 of Circular 230.

TAX RETURN PREPARER ENFORCEMENT

The IRSintends to devel op acomprehensive enforcement strategy that utilizes data collected through registration and
from other sources to deal with persons who fail to comply with the new IRS paid-preparer standards. New policy
guidance will beissued that addresses preparer compliance.

The IRS strategy will include identifying ways to enhance the effectiveness of traditional enforcement tools against
tax return preparers. For example, the IRS plansto prioritize tax return preparer penaltiesin collection.

Additional enforcement tools will be incorporated into the IRS enforcement strategy. This may include the use of
targeted notices that call on tax return preparers to correct instances of noncompliance. If the return preparer then
corrects the noncompliance issue, the IRS may not pursue penalties. The IRS also plans more preparer visits to
identify tax return preparer noncompliance. The IRSwill increase OPR staffing to accommodate more investigations
of tax return preparer misconduct.

5 IRS Fact Sheet FS-2010-1 (Jan. 2010).
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PUBLIC AWARENESS AND SERVICE ENHANCEMENTS

The IRS believes that public awareness and support are key to the success of increased IRS oversight of tax return
preparers. Accordingly, the IRS intends to conduct an extensive public awareness campaign to educate taxpayers
about the new standards and reguirements for tax return preparers.

The IRS plansto utilize its relationshi ps with consumer-advocacy groups and key industry stakeholders to have them
communicate the message that taxpayers should only use atax return preparer who has met the required standards. To
facilitate this process, the IRS plans to issue a searchabl e database on its website of tax return preparers who have met
the required standards. Thiswill be implemented at the conclusion of theinitial registration and examination period.

FREQUENTLY-ASKED QUESTIONS FROM THE IRS WEBSITE"

1. How will the recommendations impact owners of firms or franchises? Do the owners and their staff
need to obtain a PTIN and complete testing as applicable? What if an attorney or enrolled agent or
CPA signs all thereturns— would the unenrolled preparers be subject to the regulations?

All individuals compensated for preparing, or assisting in the preparation of all, or substantially all of a
federal tax return or claim for refund must obtain a PTIN. If applicable, they must also successfully pass
an examination.

The proposed regulations under 86109 published in the Federal Register on March 26, 2010, provide
additional guidance, including examples, on who must obtain a PTIN.

2. If an employee of a business preparesthe business' tax returns as part of hisjob responsibilities, will
the recommendations affect him?

No. An employee who prepares his employer’s returns is not required to sign as a paid preparer.
Accordingly, unless the employee prepares other federal tax returns for compensation, the employee will not
be required to register and obtain a PTIN.

3. Will Accredited Council of Accountancy for Taxation (ACAT) credential holders have to pass the IRS
return preparer examination and complete continuing professional education (CPE) to preparereturns?

Yes. ACAT credential holders must pass the IRS exam unless they are also attorneys, CPAS, or EAs. Asfor
CPE, they will be subject to the new requirements unless they are also attorneys, CPAs, EAs, enrolled
actuaries, or enrolled retirement plan agents.

Only attorneys, CPAs, and EAs will be exempt from testing. Attorneys, CPAs, EAs, enrolled actuaries, and
enrolled retirement plan agents are exempt from the return preparer continuing education requirements.

4. Do preparerswho already have a PTIN need to take any action?

Yes. All federal tax return preparers, even those who aready have a PTIN, must register in the new
system. This system will be available in September 2010. All preparers will need to be registered on the
new system and have a PTIN prior to filing any return after December 31, 2010. Aslong as the IRS can
validate the ownership of the existing PTIN, the same number will be reassigned once the appropriate
information is provided and the user feeis paid.

5. Will individuals who are active attorneys, CPAS, or EAsberequired to obtain a PTIN if they do not
prepareall, or substantially all, or sign any tax return?

Attorneys, CPAs, and EAs do not need to obtain a PTIN unless they prepare for compensation all, or
substantially all of afederal tax return or claim for refund.

% [www.irs.gov/taxpros/article/0,,id=218611,00.html] Accessed on Aug. 19, 2010.
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6. When will the new regulations be implemented?

September 1, 2010, is the current target date for an online registration system and al preparers must be
registered on the new system and have a PTIN prior to filing any return after December 31, 2010. Fina
determination of these datesis dependent on many factors and will be widely publicized as soon as available.

Testing will not be implemented until after registration and mandatory PTIN usage arein place.

1. How will the new regulations affect registered or licensed public accountants? Will they have to
passatest?

In many states, aregistered or licensed public accountant (LPA) has the same rights and privileges asa CPA.
Thus, an LPA in those states is eligible to practice before the IRS by virtue of their public accountant’s
license. These individuals will not be required to pass the IRS's return preparer examination or satisfy the
CPE requirements for tax return preparers.

The following is a nonexclusive list of states in which an LPA has the same rights and privileges as a CPA:
Alabama, Alaska, Arkansas, California, Colorado (registered public accountants only), Connecticut,
Hawaii, Idaho, Maine, Montana, New Hampshire, New Jersey, New York, North Dakota, Ohio, Oklahoma,
Pennsylvania, Rhode Island, South Dakota, Tennessee, Vermont, and West Virginia.

LPAs in the following states do not have the same rights and privileges as a CPA. Therefore, they will be
required to pass the IRS's return preparer examination and satisfy the CPE reguirements for tax return
preparers to prepare any federal tax return for compensation (unless the LPA is an attorney or enrolled
agent): Delaware, Illinois, lowa, Kansas, Michigan, Oregon (unless the person qualified for, and applied to
take, the uniform CPA examination before January 1, 2002), and South Carolina.

LPAsin other states should review the laws of the state in which they are licensed to determine whether they
have the same rights and privileges as a certified public accountant.

8. Minnesotarecognizesregistered public accountants. Theseindividuals are gover ned by the Minnesota
Board of Accountancy, must register with the Board, pay a fee, and have continuing education (CE)
requirements and ethicsrequirements. Will they haveto passthetest?

In general, a registered (or licensed) public accountant may practice before the IRS if the registered (or
licensed) public accountant has the same rights and privileges as a CPA under state law. Although the IRS
has reviewed the laws of 29 states to determine if the registered (or licensed) public accountants in those
states have the same rights and privileges asa CPA, Minnesotais not one of those 29 states. Accordingly, the
registered public accountants in Minnesota should review their own state laws to determine whether they
have the same rights and privileges as a CPA until the Office of Professional Responsibility has an
opportunity to formally consider whether Minnesota’s registered public accountants are qualified to practice
asCPAs.

9. Will there be a distinction between EAs and the new category of preparers who will be required to
take the new competency test?

Yes. The practice of EAs before the IRS will not be limited. The practice of the new category of preparers
will be limited to preparing tax returns for compensation and representing taxpayers in examination when
the return under examination was a return that they prepared.

10. How will the conditionsto practice before the IRS be changed by the new regulations? Currently tax
practitionersthat are not attorneys, CPAs, or EAs have limited practice beforethe IRS.

The new category of preparers who pass the competency test will have the same limited practice rights that
an unenrolled preparer currently has.
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1. Will there be a new designation for preparerswho passthe competency test?
Yes. More information regarding this new designation will be made available at a future date.

12. Will paid tax return preparers be limited to preparing only the types of tax returns for which they
successfully tested?

Yes. This will include the Form 1040 series tax returns. The IRS will issue additional guidance or
instructions for other tax returns.

13. What language(s) will the competency test be availablein?
At least initidly, the test will only be available in English.

14. Will the testing be done by the same firm that administersthe EA exam? Or will the IRS be doing
thetesting?

The testing likely will be done by an external vendor(s). The vendor(s) is unknown at thistime.
15. Will acurrently licensed CPA who is considered inactive be subject to testing?

Yes. Only attorneys, CPAs, or EAs who are active and in good standing with their respective licensing
agencies are exempt from competency testing.

16. Will the tests be open book or resource assisted?

Certain resources will be permitted and provided at the testing center. Information on this issue will
eventually be available on the Tax Professional s page of the IRS website.

17. Thetwo competency tests are described as covering: (1) Wage & Nonbusiness 1040 and (2) Wage and
Small Business 1040. What does small business include? And how would this impact those who
prepare other businessreturns?

For competency testing purposes, small business will include Form 1040 Schedules C, E, and F and various
other 1040-related forms. Appendix | of the Return Preparer Review report contains a detailed list.

Note. The detailed list of the forms covered by the two tests can be found earlier in this chapter in the charts
entitled Competency Examination Content.

Additional guidance for individuals who do not prepare any Form 1040 series returns and who are not an
attorney, CPA, or EA will be provided when testing isimplemented.

The IRS plans to add a third test with regard to business tax rules after the 3-year implementation phase
is completed.

18. Will the recommendations apply to individuals who only prepare payroll returns or other non-1040
seriesreturns?

All paid tax return preparerswill be required to obtain a PTIN. If the preparer isnot an attorney, CPA, or EA,
the preparer will need to satisfy the competency test and continuing education requirements. Theinitial two
tests will be for individuals who prepare Form 1040 series returns. Additional guidance for individuals who
do not prepare any Form 1040 series returns and who are not an attorney, CPA, or EA will be provided when
testing isimplemented.

Individuals who are enrolled retirement plan agents or enrolled actuaries will be exempt from the
competency test requirement if they only prepare returns within the limited practice areas of these groups.
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19. What istherequired percentage to pass the competency test?

This has not been determined. Information will eventually be available on the Tax Professionals page of the
IRS website.

20. Attorneys and CPAs in some states are not subject to CPE requirements. Will this impact the
application of the proposed IRSrulesfor those individuals?

No. Thelack of CPE requirementsfor attorneys or CPAsin a specific state will not impact the exception. All
attorneys and CPAs will be exempt from IRS CE reguirements.

However, as stated in the Return Preparer Review report, the RS believes that all tax return preparers have
an obligation to stay current on the tax laws and continuing education serves to help individuals remain
current and to expand their knowledge within their field of expertise. Such courses are important to tax
administration given the complexity of the tax laws and the frequent changes made to the Internal Revenue
Code and the rules and regulations implemented to assist in the administration of the Code.

The IRS will consider requiring CPE from additiona individuals if data is collected in the future that
identifies such aneed. Additionally, the IRS plans to reach out to licensing authorities to encourage them to
support annual CPE that includes federal tax law topics and updates and ethics for those individuals who are
licensed by them and who prepare federal tax returns.

21. Will eectronic return originators (EROs) who only transmit tax returns and do not prepare returns
be subject to the new review recommendations?

No. Although individuals who assist in the transmission of tax returns electronically are subject to other IRS
rules and regulations currently, individuals who assist in the transmission of tax returns electronically, but do
not prepare for compensation all, or substantially all of afederal tax return or claim for refund, are not the
focus of the recommendations in the report.

22. Will preparers who are registered by the states of California or Oregon (California tax return
preparers and Oregon licensed tax preparers/consultants) be exempt from testing and continuing
education requirements?

No. Only attorneys, CPAs, and EAs are exempt from testing and continuing education requirements.
23. Whowill beincluded in the public database of return preparers?

At aminimum, it will include the preparers who have passed the competency exam. Other information about
who will be included is not yet available. Information will eventually be available on the Tax Professionals
page of the IRS website.

24. What will happen to an unenrolled return preparer who registerswith the IRS asa part of theinitial
registration of return preparers but does not pass the competency test within three years from the
implementation date?

The IRS will contact them proposing to deactivate their PTIN and remove them from the list of registered
preparers. They will be informed of the appeal s process.

25. EAs currently pay $125 for enrollment and renewal. Attorneys and CPAs pay similar fees to their
oversight organizations. Will the fee for obtaining a PTIN be applicable to all EAs, attorneys, and
CPAsin addition to their other fees?

Yes. All paid tax return preparers will have to pay a fee to obtain and renew their PTINs. This fee isin
addition to any fee that paid tax return preparers must pay for any other certifications or licenses they hold.
Because attorneys, CPAs, and EAs are exempt from testing, they will not be required to pay the separate
testing fee.

The IRS isrecaculating the $125 renewal fee for EAs. A reduced fee amount will be announced in the future.
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26. Can preparerswho don’t obtain (or renew) a PTIN by January 1, 2011, still preparereturns?

Yes, but only after they sign up through the new online registration system, pay the fee, and obtain (or
renew) aPPTIN.

2]. Will nonsigning preparers have to be disclosed on each return prepared even if another preparer
reviewsand signsit?

No. At least initially, there is no plan to expand the paid preparer section of the return. The name of any
nonsigning preparer will not be disclosed on the return, but they will still be required to have a PTIN and
meet competency testing and CE requirements as applicable.

28. When multiple paid preparersareinvolved in preparation and/or review of areturn, who isreguired
to sign thereturn?

Treas. Regs. 8§81.6695-1(b) and 301.7701-15(b)(1) provide that a signing tax return preparer is the
individual tax return preparer who has the primary responsibility for the overall accuracy of the preparation
of areturn. The new requirements requiring al preparers to register and obtain a PTIN do not change the
existing rules regarding who is the signing tax return preparer.

29. Can multipleindividualsor one office share one PTIN?

No. A PTIN isanindividual preparer’s number. Each preparer must obtain his or her own PTIN.

Note. PTINS are assigned to the individual preparer. The preparer retains the same PTIN notwithstanding
any changein employment.

30. When will testing begin? What is the deadline for passing? How many attemptswill an individual be
allowed? How long isthe exam? What isthe cost?

Testing is expected by begin in mid-2011. Those individuals who have a valid PTIN when testing begins
will have until December 31, 2013, to pass the test and may take the test an unlimited number of times to
passit. There will be afee to take the test and that fee will be due each time the individual attempts to pass
the test. The IRS has not determined the amount of the fee, the length of the test, and other test details at this
time. The latest information about thisissue will be available on the Tax Professionals page on www.irs.gov.

31. Will thetest be offered online or will a person have to go to a designated location?

Those who need to test will need to physically go to a testing site, authenticate their identity, and take the
test in person at the testing site. More information about testing, including test locations and test procedures,
will be posted on the Tax Professional s page on www.irs.gov when it becomes available.

32. Will thelRS offer study coursesprior to testing?

The IRS will provide basic information about the forms and schedules that will be covered by the return
preparer examination but will not offer any preparation courses. Commercial businesses or individuals may
offer preparation courses.
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33. What isthe processfor becoming a qualified sponsor for continuing education?
Circular 230 section 10.6(g) outlines the current process. To qualify as a sponsor, a program presenter must:
» Bean accredited educational institution;

» Be recognized for continuing education purposes by the licensing body of any state, territory, or
possession of the United States, including a Commonwealth, or the District of Columbig;

» Be recognized by the Director of the Office of Professional Responsibility as a professiona
organization or society whose programs include offering CPE opportunities; or

* File a sponsor agreement with the Director of the Office of Professional Responsibility and obtain
approva of the program as aqualified CE program.

As part of the new oversight program, the IRS is revamping the CE approva process. Additiona
information will be available at afuture date.

34. Will an SSN berequired to obtain a PTIN?

Individuals generally are required to provide their SSN when they obtain a PTIN. However, the IRS is
developing specia proceduresto alow the following individual s to obtain a PTIN without an SSN:

a. U.S. residents who have a conscientious objection to obtaining an SSN for religious reasons, and
b. Personswho do not residein the United States and who are not eligible to obtain an SSN.

These individuals will be required to provide supplemental documentation to verify their identity and
substantiate their eligibility for a PTIN under these specific exceptions. More guidance will be available
before the PTIN requirement begins.

ROLE OF THE OPR

The legidlation creating the OPR was enacted under Title 31 of the U.S. Code. The body of regulation that has been
promulgated under Title 31 is commonly referred to as Circular 230. The OPR, with guidance from Circular 230, is
responsible for overseeing the ethical conduct of tax professionalsin their practice before the IRS.

The OPR isapart of the Treasury and reports directly to the commissioner of the IRS. The OPR is composed of two
functions: licensure/education and enforcement. The licensure and education unit administers the examination for
EAs, processes applications for enrollment, and monitors CPE for EAs. Two enforcement units handle disciplinary
matters and denials of applications for enrollment.

PRACTITIONER COMPLIANCE

Karen Hawkins was appointed director of the OPR in April 2009. She acknowledges that one of her first goalsisto
ensure that practitioners are compliant on their own tax liabilities. As mentioned earlier, tax return preparers
compliance history will be subject to review at thetime they renew their registration. Another source of referralsto the
OPR isfrom IRS revenue agents who encounter noncompliant tax practitionersin the course of their examinations.
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Hawkins intends to institute three approaches to get practitioners compliant:

1. The Soft Letter. Thisis used for practitioners that have self-corrected their instance(s) of noncompliance.
The letter lets the practitioner know that the OPR is pleased that the problem has been corrected but will be
watching to seeif it happens again.

2. The 60-Day Letter. This goes to practitioners who are out of compliance from earlier years or have
balances due but are currently compliant. The letter states that the practitioner has 60 days to correct the
situation. The letter serves as a reprimand and tells the practitioner that if there is a problem in the future,
this situation will be considered an aggravating circumstance for whatever additional discipline the
practitioner might be subject to the next time.

3. TheDeferred Discipline Agreement. This agreement saysthat a certain period of suspension is appropriate
for the conduct. However, if the practitioner agrees to become compliant and stays compliant for five years,
there will be no publicity and no sharing of the information with state agencies. If the practitioner defaults at
any time during the 5-year period, the violation becomes public, and there will be an expedited proceeding
under the Circular 230 provisions.”

At an American Bar Association Section of Taxation meeting, Karen Hawkins indicated that the new aternative
approaches to discipline were effective. The OPR’s casel oad has decreased from 850 casesin April 2009 to 511 cases
at the end of December 2009. Of these cases, 240 involve personal noncompliance.™

Mandatory Referrals

When penalties are asserted against a practitioner, a mandatory referral to the OPR should be prepared in the
following situations:"’

*  Anunderstatement due to unrealistic positions (IRC 86694(b)) when closed agreed, sustained in Appeals, or
closed unagreed without Appeal s contact

»  Willful or reckless conduct (IRC 8§6694(b)) when closed agreed, sustained in Appeals, or closed unagreed
without Appeals contact

* Negotiation of check (IRC § 6695(f))

» Aiding and abetting pendlties (IRC 86701) (The assessment of an aiding and abetting penalty against a tax
practitioner or appraiser should mandate an automatic referral. In addition, referrals should be considered in
those situations in which the aiding and abetting penalty was considered but not imposed.)

»  Promoting abusive tax shelters (IRC §6700)
» Action to enjoin promoters of abusive tax shelters (IRC 887407 and 7408)
* Injunctive action under IRC §7408 taken against an attorney, CPA, or EA

According to Hawkins, the above list contains the technically mandatory referrals. IRS agents and officersare freeto
refer anything that they think is egregious conduct to the OPR. One of the biggest mistakes practitioners can makeis
not responding when they are contacted by the OPR to investigate a referral made against them. Hawkins advised
practitioners subject to a referral to hire counsel early in the process. The system can move very quickly toward
disbarment if the situation is not dealt with properly.*®

5 “OPR: A Balanced Approach,” Tax Talk Today (July 14, 2009).
162010 Tax Notes Today, Doc. 2010-1710 (Jan. 25, 2010).

7. |RM 4.11.55.4.2.2.1 (2005).

18 “OPR: A Balanced Approach,” Tax Talk Today (July 14, 2009).

196 2010 Chapter 6: Ethics

Copyrighted by the Board of Trustees of the University of lllinois.
This information was correct when originally published. It has not been updated for any subsequent law changes.



2010 Workbook

Disciplinary Sanctions

The OPR announces recent disciplinary sanctions involving attorneys, CPAs, EAs, enrolled actuaries, enrolled
retirement plan agents, and appraisers. These individuals are subject to the regulations governing practice before the
IRS, which are published in Circular 230.

The OPR has the authority to disclose the grounds for disciplinary sanctions in certain situations. These
announcements of disciplinary sanctions appear in the Internal Revenue Bulletin (IRB) at the earliest practicable date.
Following isa summary of the sanctions appearing in the IRB between May 2009 and April 2010:

Circular 230 Code Number of
Section Violated Description Violations
10.22 Failure to exercise due diligence 2
10.51 Failure to file returns and/or pay taxes 26
10.51 Convicted of felony which renders practitioner unfit to practice before the IRS 1
10.51 Failure to return client tax records 1
10.22, 10.51 Improperly advising a client regarding reporting of deferred compensation 1
10.51 Failure to timely file employment tax returns and/or deposit federal 2
employment taxes
10.82 Mail fraud, wire fraud, honest services fraud 2
10.82 Aiding in preparation and presentation of fraudulent return 1
10.82 Bribery and conspiracy to defraud the IRS 1
10.82 Enjoined from preparing returns that include frivolous positions 2
10.82 Fraudulent returns, statements, documents 8
10.82 Impeding the IRS, tax evasion, and making materially-false statements 2
10.82 Conspiracy with respect to public official and money laundering 1
10.82 Suspended by default decision in expedited proceeding (grounds not 142
specified)
10.82 Tax evasion 5
10.82 Bank fraud, identity theft, and forged securities 1
10.82 Money laundering 1
10.82 Bribery 1
10.82 Failure to file tax returns 2
10.82 Impeding and impairing the IRS and aiding and abetting filing of false return 1
10.82 Attempting to interfere with administration of the IRS 1
10.82 Theft over $200,000 1
10.82 Lewd and lascivious act on child 1
10.82 Grand larceny, fraud 1
10.82 False declaration in bankruptcy proceedings, bankruptcy fraud, money 1
laundering

Use of Monetary Sanctions

The American Jobs Creation Act of 2004 (AJCA) gave the IRS authority to impose monetary penalties on the
employer, firm, or entity of arepresentative if the employer knew or should have known of the practitioner’s conduct.
The AJCA authorizes the imposition of monetary penalties in addition to, or in lieu of, any other sanction such as
suspension, disbarment, or censure.

Although the monetary sanction has been available for matters arising after October 2004, it has yet to be used. Karen
Hawkins indicated that she intends to rai se the consciousness within OPR about the potential use of the penalty. It is
the only sanction that OPR can apply to misconduct by firms and organizations.

Under 810.50 of Circular 230, the amount of the monetary penalty “ shall not exceed the gross income derived (or to
be derived) from the conduct giving rise to the penalty.” A monetary penalty imposed on a practitioner may bein
addition to a penalty imposed on the employer or firm.
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Circular 230 isthe IRS guide for tax preparer regulation. It coversabroad array of regulations, ranging from who has
authority to practice before the IRS to disciplinary actions for abuse of such authority. This section focuses on just a
few of the rules practitioners must follow to stay in compliance. It will also cover the IRS procedures for enforcement
of therules.

§10.21 — KNOWLEDGE OF CLIENT'S OMISSION

Section 10.21 of Circular 230 addresses situations in which the practitioner has knowledge that a client omitted or
concealed information or made an error on areturn or document that was submitted to the IRS.

Legal Obligation

Under this section, a practitioner who knows that a client made an error in anything submitted to the IRS must advise
the client promptly of such noncompliance, error, or omission. The practitioner also must advise the client of the
consequences of such noncompliance, error, or omission. Circular 230 only requires that a preparer notify the client.
Itistheclient’sresponsibility to file any corrected tax returns.

Example 5. Jenna, a tax preparer, prepares the tax return of Jason. For the first time, she also prepares the
return of Jason’s son, Dustin. Dustin works in a factory and helps Jason with his lawncare business during
busy times. Dustin mentions the work when picking up his return from Jenna but states he was paid in cash
and not given any wage statement. Dustin says Jason told him not to worry about it because Jason included
the payments as a miscellaneous expense.

Since Jennais aware of the omission, she has an obligation to advise Dustin promptly of the omission and of
the consequences of noncompliance. She should not release the return to Dustin until it is corrected. Jenna
should also contact Jason and advise him of the knowledge of the omission and the possible consequences
associated with his noncompliance.

Observation. It is very important that Jenna keep contemporaneous documentation of the conversations she
haswith Dustin and Jason, including the questions she asked, the responses received, and the course of action
taken. Thisis part of her due-diligence requirement and will help to protect her practice in the event of any
inquiries by the IRS.

Ethical Responsibility

In addition to their legal obligation to notify and educate clients regarding noncompliance, tax professionals also have
an ethical responsibility to notify clients of any changesto the law or substantial authority that may alter any advicea
preparer previously gave or documents previously prepared.

In many cases, clients are unaware of law changes unlessthey are alerted by their preparers. If the IRS discoversan
error before an amended return is filed, the client may be subject to penalties. However, the substantial
understatement penalty is avoided if the taxpayer files an amended return before the IRS notifies the taxpayer of
any underreported taxes.

Observation. Practitioners may be vulnerableto lawsuitsif they do not notify clients of tax law or substantial
authority changes that may adversely affect positions they took on their clients' returns or advice they
previously gave. In place of or in addition to lawsuits, clients may request that their preparers pay any
resulting penalties. However, preparers may be protected from liability or IRS-imposed preparer penalties if
they keep proper documentation to show that they notified their clients of any changes or omissions and that
their clients made the decision whether to file amended returns.
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§10.22 — DUE DILIGENCE

Circular 230 does not define due diligence. However, it states that the tax professional is required to exercise due
diligence in three areas when practicing before the IRS:

1. Assisting, approving, preparing, or filing tax returns and other documents relating to IRS matters
2. Determining the correctness of both written and oral representations made by the practitioner to the IRS

3. Determining the correctness of both written and oral representations made by the practitioner to clients with
reference to any matter administered by the IRS

A practitioner is presumed to have exercised due diligence if he relies on the work product of another person. The
practitioner must have used reasonable care in engaging, training, supervising, and evaluating the other person.

The IRS issued regulations defining due diligence regarding the earned income credit (EIC). The tax practitioner
preparing the EIC claim must meet all the following due-diligence requirements:*

1. Complete Form 8867, Paid Preparer’s Earned Income Credit Checklist, or an equivalent form, based on
information either provided by the client or reasonably obtained by the preparer. Tax preparers are expected
to ask, and explain as needed, each of the 19 questions designed to ensure consideration of all aspects that
affect digibility.

2. Complete the EIC worksheet in the Form 1040 series instructions, or an equivaent form. The preparer’'s
records must reflect the information and computation method used in the EIC calculation.

3. Retain these records for three years after June 30 following the date the return was presented to the taxpayer
for signature.

4. Have no knowledge (as well as no reason to know) that any information used in determining the taxpayer’s
eligibility for computing the EIC isincorrect. A tax practitioner cannot ignore the implication of information
furnished to, or known by, the practitioner and must make reasonable inquiries if the information appearsto
be incorrect, inconsistent, or incomplete.

The IRS assesses most due-diligence penalties for failure to comply with the knowledge requirement (item 4 above).
To comply with this requirement, the practitioner should:

*  Apply acommon-sense standard to information provided by the client;
» Evaluate whether the information is complete and gather any missing facts,

»  Determine whether theinformation is consistent — identify contradictory statements and statements that the
practitioner knows are false;

»  Conduct athorough interview with every client, every year;
»  Ask enough questions to reasonably know the return is correct and complete; and

+  Keep contemporaneous records of the questions asked and the client’s responses.?

Note. Recognizing that the vast majority of practitioners use software to prepare tax returns, the IRS is
working with software devel opers to implement software enhancements that could improve the quality of
EIC returns, increase EIC participation for eligible taxpayers, and help preparers meet their due-diligence
requirements. However, the report released by the IRS/EIC Software Developers Working Group? stresses
that practitioners cannot rely solely on their software to ensure that they are complying with due-diligence
requirements. Tax softwareis not a substitute for tax preparers’ knowledge and professional responsibility.

% Treas. Reg. §1.6695-2(b).
2 [www.irs.gov/publirs-utl/p_4687_final.pdf] Accessed on June 9, 2010.
2 Twww.eitc.irs.gov/rptool kit/softwaredevel opers/2009report/# Toc240968944] Accessed on July 10, 2010.
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Example 6. Renata is 22 years old. She visits practitioner Libby to get her tax return prepared. Renata tells
Libby that she had two children, ages 10 and 11, and wants to claim the earned income credit. Libby must
make reasonable inquiries regarding the relationship between Renata and the children since Renata's age
seems inconsistent with the ages of the two children.

Note. See Problem 1, EIC Due-Diligance Update, in Chapter 5, Individual Taxpayer Problems, for more
information.

§10.27 — FEES
In general, apractitioner may not charge an unconscionable fee in connection with any matter before the IRS.

A contingent fee is any feethat is based on whether a position taken on atax return or other filing avoids challenge by
the IRS or is sustained either by the IRS or inlitigation. A contingent fee includes the following:

»  Feesbased on a percentage of the refund reported on areturn,
»  Feesbased on a percentage of taxes saved,
»  Feesthat otherwise depend on the specific result attained, and

» Feearrangementsin which the practitioner reimburses the client for al or part of the client’sfeeif aposition
taken on atax return or other filing is challenged by the IRS.

Prior to March 27, 2008, a practitioner could not charge a contingent fee for services rendered in connection with any
matter before the IRS. For fee arrangements entered into after March 26, 2008, contingent fees are allowed under the
following limited circumstances:

1. ThelRS'sexamination of or challenge to:
a. Anoriginal tax return

b. An amended return or claim for refund or credit in which the amended return or claim for refund or
credit was filed within 120 days of the taxpayer receiving a written notice of the examination of, or a
written challenge to the original tax return

2. A claim for credit or refund filed solely in connection with the determination of statutory interest or
penalties assessed by the IRS

3. Any judicial proceeding arising under the Code

Example 7. Marietta doesn't think the practitioner who prepared her 2009 tax return was taking advantage of
all the deductions she is entitled to. In the following year, Marietta goes to a new preparer, Rex, who was
recommended by a friend. Based on his preliminary assessment, Rex states that he sees an opportunity to
save an additional $20,000 in taxes by filing an amended 2009 return due to some gray areas in the
regulations. Rex indicates that his fees will be his normal hourly rate plus 20% of the additional savingsin
tax liability resulting from the extrawork and his expertise.

If he bills as planned, Rex will violate 810.27 of Circular 230 since he would be billing a contingent fee for
an amended return which was not filed after a written notice of an examination of, or challenge to,
Marietta's origina return.
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§10.28 — RETURN OF CLIENT RECORDS

Section 10.28 requires practitioners to promptly return client records upon a client’s request. These records include
any that are necessary for the client to meet federal tax reporting obligations. Practitioners may retain copies of any
records returned to clients.

Promptness Requirement

The regulations do not define promptly. It is reasonable to assume that “promptly” means in sufficient time to
comply with the taxpayer’s federal tax obligation. However, specific facts and circumstances must be taken into
account. If the client requests the return of his records on April 15, it may be unreasonable for the practitioner to
drop everything in order to promptly comply with the client’s demands. However, if aclient requests hisrecords on
March 1, it may be reasonable to assume that the return of the records on April 16 might be a violation of the
promptness requirement of §10.28.

Records Defined
For purposes of §10.28, client recor dsinclude the following.

* Pre-existing written or electronic documents the client provided to the practitioner or the practitioner
obtained from other sources (For example, a practitioner must return copies of the client’s previously-filed
tax returns, regardless of whether the client provided them to the practitioner or the practitioner requested
them from aformer preparer.)

» Materialsthat were prepared by the client or athird party and given to the preparer to assist in preparation
of the client’s return, such as a spreadsheet of capital gains and losses provided by the client’s stockbroker
(Practitioners are not required to return material prepared by an agent or employee of the practitioner’s
firm. For example, the practitioner would not have to give the client a capital-gains spreadsheet prepared
by the practitioner’s colleague from information provided by the client; however, any records provided by
the client would have to be returned.)

» Any returns, schedules, appraisals, or other documents prepared by the practitioner or his employee and
presented to the client as part of aprior engagement, if the documents are necessary to prepare the current
return (For example, a practitioner would be required to provide the client with a detailed depreciation
schedule prepared for a prior return, if the depreciation schedule is required to prepare the current return.)

Example 8. Ben brings al the information necessary to prepare his Schedule C and personal tax return to
Leona. Later, Ben calls to see how much he owes L eona but does not come in to pick up the return until six
months later. He tells Leona’s receptionist that he does not want the return, only his original papers, and he
does not pay.

Leonais obligated under §10.28 to promptly return any and all records that are necessary for Ben to comply
with his federal tax obligations. Leona does not have to provide Ben with the current depreciation schedule
that she prepared as part of the Schedule C work. Leona may also retain copies of the records. She must
provide Ben with any return or other documents prepared and previously presented to Ben for a prior
representation if the document is necessary for him to comply with current federal tax obligations.

Fee Disputes

Section 10.28 does not generally alow practitioners to withhold client records when a client has not paid his fees.
However, if applicable state law allows practitionersto retain recordsin the event of fee disputes, 810.28 only requires
the practitioner to return records that must be attached to the client’s return. In this event, the practitioner must
provide the client with reasonable access to review and copy any additional records retained by the preparer that are
necessary for the client to comply with federal tax obligations.

Client records do not include any return, schedule, appraisal, or other document prepared by the practitioner or his
firm if the practitioner is withholding the document pending the client’s performance of his contractual obligation to
pay feesrelated to that document.
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Noncompliance Penalties

If apractitioner refuses to return records as required by Circular 230 or applicable state law, the IRS can censure or
suspend the preparer from practice. Some states al so impose monetary pendlties.

§10.29 — CONFLICT OF INTEREST

Section 10.29 prohibits a practitioner from representing taxpayers with conflicting interests before the IRS. Common
situations in which conflicts may arise include representation of former spouses, business partners, and officers of a
closely-held corporation. These situations require analysis of the nature of the conflict, its impact on the preparer’s
ability to adequately represent al the clients, and full disclosure to the clients before obtaining consent. However, the
practitioner may represent both taxpayersif the nature of the conflict isfully disclosed and the express consent of all
directly interested partiesis obtained.

Circular 230 requires clients to provide signed written consent related to the conflict of interest. The documentation
must be completed within 30 days of the informed consent and retained by the practitioner for at least 36 months after
concluding the representation.

The regulations clarify that all affected clients must provide written consents to the practitioner. The practitioner
may prepare aclient letter outlining the conflict, aswell as possible implications, and submit the letter to the clientsto
countersign. A verbal consent followed by a confirmatory letter authored by the practitioner does not satisfy §10.29
unless the letter is countersigned by the client. The regulations allow the written confirmation to be made within a
reasonable period after the informed consent, but not later than 30 days.

Example 9. An LLC constructed two retail strip malls. The LLC's two members contributed cash, land, and
labor for their membership interests. The malls were subsequently sold, resulting in a profit for both
members. The IRS notified the company that it intends to audit the LLC return for the year of sale, including
the calculation of each member’s basis. Cassie Washington, EA, prepared the origina return. Before
meeting with the IRS auditor, Cassie should write aletter to both members, outlining the possible conflicts
involved with representing the LLC in the audit and obtain the signatures of both members for her files.

Identifying Conflicts

A conflict of interest exists when there is a significant risk that representation of multiple parties would limit the
practitioner’s ability to represent each of the parties with competence and diligence. It is amost impossible to assess and
disclose dl potentia conflicts of interest. Practitioners must balance their need to remain dert to situations requiring
informed consent while also exercising caution to avoid violating client privacy in obtaining informed consents.

Conflicts of interest may arise without the practitioner’s awareness. When deciding whether to accept a client
engagement, preparers should probe potential clients to identify possible conflicts. A suggested question might be
“How did you hear about our office?’ If the client was referred, the practitioner may wish to inquire further to
determine whether representation might present a possible conflict.

For partnerships, the practitioner should know whether he is representing all partners. When preparing partnership
returns, practitioners have an obligation to treat all partnersthe same. If one partner isaclient and another is not, there
may be atemptation to favor the client partner. The same issue holds true for S corporations, trusts, and estates.

Additional conflicts may arise when representing both landlord and tenant or when representing merchants and their
major clients.
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§10.33 — BEST PRACTICES

Section 10.33 isintended to convey goals of best practices to which tax practitioners should aspire and not to impart
mandatory rules of conduct. Violations of 810.33 do not subject practitioners to sanctions; however, tax professionals
are encouraged to uphold the following standards:

» Communicating clearly with the client regarding the terms of the engagement (For example, the advisor
should determine the client's expected purpose for and use of the advice and should have a clear
understanding with the client regarding the form and scope of the advice or assistance to be rendered.)

» Establishing the facts, determining which facts are relevant, evaluating the reasonableness of any
assumptions or representations, relating the applicable law (including potentially applicable judicia
doctrines) to the relevant facts, and arriving at a conclusion supported by the law and the facts

» Advising the client regarding the significance of the conclusions reached, including, for example, whether a
taxpayer may avoid accuracy-related penalties under the Code if ataxpayer takes action based on the advice

» Acting fairly and with integrity in practice before the IRS

§10.34 — STANDARDS FOR TAX RETURNS AND DOCUMENTS, AFFIDAVITS, AND OTHER PAPERS

Section 10.34 prohibits a practitioner from advising a client to submit a document to the IRS that contains or omits
information that intentionally disregards arule or regulation, unless the practitioner a so advises the client to submit a
document that shows a good-faith challenge to the rule or regulation.

The regulations prohibit a practitioner from advising aclient to take afrivolous position. A practitioner cannot advise
the client to submit a document that:

» Isintended to delay action,
e |sfrivolous, or
» Contains or omitsinformation in a manner that demonstrates intentional disregard for the law.

For factua matters, the regulations allow practitionersto rely on taxpayer-provided information related to tax returns,
documents, affidavits, and other papers, unless the information appears to be incorrect, is inconsistent with an
important fact or factual assumption, or isincomplete. These standards supplement the existing requirement in §10.22
that practitioners exercise due diligence in preparing tax returns and other documents relating to IRS matters.

Example 10. Sydney owes the IRS $18,000 on her 2005 income tax return. The IRS has a lien on her property
and is threatening to foreclose. Her tax preparer, Lindsey, advises Sydney to file an offer in compromise,
knowing thiswill delay any collection action. Sydney would be able to pay the costs associated with submitting
an OIC but does not currently have sufficient funds to pay the entire amount owed the IRS. Lindsey is fairly
certain that the IRSwill not accept this offer because of Sydney’sincome and assets.

Because Lindsey strongly suspects Sydney will not qualify for the offer, the purpose of filing the offer
appears to be to delay collection actions. Under the 810.34 regulations, the IRS might characterize thisasa
stall tactic.

Note. On August 19, 2010, the IRS issued proposed regulations to amend Circular 230.? The proposed
changes to 810.34 state that a practitioner may not willfully, recklessly, or through gross incompetence, sign
or prepare a portion of atax return or claim for refund or advise a client to take a position on atax return or
claim for refund that the practitioner knows or reasonably should know contains a position that:

1. Lacksareasonable basis,
2. |san unreasonable position as described in §6694(a)(2), or

3. Isawillful attempt by the practitioner to understate the liability for tax or a reckless or intentional
disregard of rules or regulations by the practitioner as described in 86694(b)(2).

% REG-138637-07, IR-2010-091 (Aug. 19, 2010).
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§10.35 — COVERED OPINION STANDARDS

This standard was drafted to combat the serious abuses of the system by some legal and accounting professionalsin
the "90s. The focus of this section is to better regulate the advice given by accountants and attorneys to their clients
who are concerned with whether the IRS might consider a transaction illegal or abusive. Unfortunately, the
regulations of §10.35 place an additional burden on conscientious tax practitioners.

Covered opinions are the types of opinions given to clients who are seeking advice from tax professionalsin order to
“cover” themselves from fraud-related penalties. Covered opinionsinclude written tax advice arising from:

1. Any transaction on the IRS'slist of tax avoidance schemes;
2. Any plan, scheme, entity, or arrangement that has a principal purpose of avoiding or evading tax; or

3. Any plan, scheme, entity, or arrangement that has a significant purpose of avoiding or evading tax if the
written adviceis:

a. A relianceopinion,

b. A marketed opinion,

c. Subject to confidentiality, or

d. Subject to contractual protection.

It isimportant to distinguish between principal purpose and significant purpose when determining whether or not an
opinion is covered. Principal purposeis defined as a“purpose that exceeds any other purpose.” If the only reason a
client would follow the practitioner’s advice isto get out of paying taxes, the principal-purpose test is met.

A practitioner can escape the distinction of rendering a covered opinion if he is merely giving advice in accordance
with Congressionally-sanctioned tax breaks.? So, if the practitioner is advising a client regarding a sound business
practice that has a side benefit of tax avoidance, heis presumably free from the burden of §10.35. But if heis giving
advice solely to escape taxes, heis presumably rendering a covered opinion and is subject to §10.35.

A reliance opinion is one that a practitioner’s clients can rely on with a good degree of certainty. Reliance opinions
include written advice concluding, a a confidence level of at least more likely than not, that one or more significant
federal tax issues will be resolved in the taxpayer’s favor. However, written advice is generally not treated as a
reliance opinioniif it isdisclosed within the written advice that the advice was not intended, and cannot be used, for the
purpose of avoiding penalties.

A marketed opinion iswritten advice given by a practitioner who knows that it will be used to sell someone on atax
avoidance scheme — a partnership or other entity, investment plan, or arrangement designed to get out of paying
taxes. A marketed opinion can escape the distinction of being labeled a covered opinion if the practitioner
prominently discloses in writing that the taxpayer cannot use the advice to avoid a penalty, whether the advice was
written to sell something, and that the taxpayer should seek the advice of an independent tax advisor (presumably, one
that iswilling to cover hisopinion).

Other exceptionsto acovered opinion include, but are not limited to:
» Preliminary advice that will be followed up on during the course of the engagement,
» Advice prepared and provided after atax returnisfiled,
» Advice provided by in-house counsdl,

» Advice that is nonfrivolous and has a realistic possibility of success because it is reasonable and/or backed
by substantial authority, and

* Negative advice (telling the client he is going to lose).

2 Circular 230 §10.35(b)(10).
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The following writings would probably not be considered covered opinions:
» Handouts distributed by a CPA during a presentation
* A cover letter sent by a practitioner with the client’s estimated tax vouchers

According to former OPR Director Cono Namorato, tax practitioners should be “ providing good, solid, correct tax
advice, not penaty protection.” Namorato further advises practitioners, “... if you want to engage in that area, if you
want to play in that ballpark, then comply with the standard set out in §10.35.”%

If aclient insists that the practitioner “play in the ballpark,” the following steps are required to comply with the
standards of §10.35:

1. Satethe facts. The practitioner must use reasonable efforts to determine the facts and decide which ones
are important to the client’s situation. The practitioner cannot presume any facts based on wild guesses or
incorrect or incomplete suppositions or predictions of future events.

The practitioner must identify and consider al relevant facts when preparing a covered opinion for the
client. In separate sections of awritten document, the practitioner must:

o |dentify al assumed facts; and
» Identify al of the taxpayer’s factual representations, statements, or findings that were relied upon.

2. Relate the facts. Using sound reasoning, the practitioner should explain to the client (in writing) how the
facts gathered relate to the Code and any applicable judicial doctrines. The practitioner cannot assume that
any significant federal tax issue will be favorably resolved, except in limited scope opinions™ or when
relying on the opinion of another trustworthy practitioner.® The practitioner must not base his opinion on
wild arguments or unreasonable conclusions.

3. Evaluatethe significance of the facts to federal tax law. Except for limited scope opinions or relying on
the opinion of other reliable practitioners, the practitioner is required to consider all significant federal tax
issues when rendering a covered opinion. The practitioner must provide a conclusion about the taxpayer’s
odds of prevailing on the merits of the case for each tax issue identified.

If the practitioner is unable to reach a conclusion, this must be stated. The practitioner must describe the
reasons for each conclusion, including an analysis of all the relevant facts, or state the reasons heis unableto
reach a conclusion. If the practitioner cannot give the client better than 50:50 odds of success — a “more-
likely-than-not” standard — he must include a disclosure such as the one below:

Pursuant to Circular 230 Regulations, any federal tax advice contained in this communication or attachment is
not intended or written to be used, and may not be used, for the purpose of avoiding tax-related penalties or
promoting, marketing, or recommending to another party any tax-related matters addressed herein.

The disclosures required by 810.35 give taxpayers requesting covered opinions appropriate information on any
relevant matter that may have influenced the practitioner in writing the opinion, such asreferral fees or arrangements,
or the practitioner’s involvement in promoting a tax avoidance scheme. Disclosures also address the scope of the
opinion, such as opinions which are narrowly focused on only onetax issue, or the opinion’s probability of success.

% “|RS Office of Professional Responsibility Overview,” Tax Talk Today (May 10, 2005).
% Circular 230 810.35 (C)(3)(v).
% Circular 230 §10.35 (d).
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§10.36 — PROCEDURES TO ENSURE COMPLIANCE

Section 10.36 takes the enforcement of §10.35 to the company level. This subsection makes practitioner(s) who have
principal authority for a firm’'s practice liable for the failure of any subordinates or peers to comply with the rules
governing covered opinions. Principal authorities must take reasonable steps to ensure all individual s associated with
their practice are aware of and comply with §10.35.

If the supervising practitioner is derélict in his duties due to his obstinacy, carelessness, or ineptitude, he can be
subject to disciplinary proceedings. He is also held accountable for the actions of othersin his firm if he knew, or
should have known, that they were violating §10.35 and he was negligent in correcting their actions. %

Note. Section 10.36 of the proposed regulations” provides that firm management with principal authority
and responsibility for overseeing a firm's practice of preparing tax returns, claims for refunds, and other
documents filed with the IRS must take reasonable steps to ensure that the firm has adequate proceduresin
effect for purposes of complying with Circular 230.

§10.37 — STANDARDS FOR OTHER WRITTEN ADVICE TO CLIENTS

Most tax preparers do not engage in providing the tax-shelter type opinions covered by 810.35. However, al
practitioners are subject to the rules of 810.37, which encompass all written tax advice rendered to clients, even
routine tax advice. This section is meant to hold practitioners to a higher standard when offering advice that, if
followed, could cause clientsto incur a penalty. Thereisno opt-out provision for 810.37.

The rules of 810.37 are similar to the rules of §10.35, only not as specific. Unlike the section on covered opinions,
810.37 does not require practitioners to describe the relevant facts, including assumptions and representations, the
application of the law to those facts, or the practitioner’s conclusion about the law and the facts.

Section 10.37 prohibits practitioners from giving written advice, including e ectronic communications, if the practitioner:

» Bases the written advice on unreasonable factual or legal assumptions (including assumptions as to
future events);

* Unreasonably relies upon representations, statements, findings, or agreements of the taxpayer or any
other person;

» Failsto consider al relevant facts that the practitioner knows or should know; or

» Takesinto account the possibility that a tax return will not be audited, that an issue will not be raised on
audit, or that an issue will be settled if raised on audit.

The scope of the engagement and the type and specificity of the advice sought by the client, in addition to all the other
facts and circumstances, are considered when determining whether a practitioner has failed to comply with the
requirements of 810.37. A practitioner is held to a higher standard if he knows the written advice heis giving will be
used by other taxpayersin evaluating transactions with asignificant purpose of tax avoidance or evasion.

§10.50 — SANCTIONS

The American Jobs Creation Act of 2004 (AJCA) gave the IRS authority to impose monetary penalties on an
employer, firm, or entity of a representative if the employer knew or should have known of the practitioner’s
incompetency or disreputable conduct.

7 REG-138637-07, IR-2010-091 (Aug. 19, 2010).
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Theregulations, in accordance with AJCA, authorize the imposition of monetary penaltiesin addition to, or inlieu of,
any other sanction. The IRS also may now disqualify an appraiser who violates Circular 230 after due notice and an
opportunity for a hearing. This disqualification may occur with or without amonetary penalty against the appraiser.

The IRS can impose various sanctions on tax professionals under 810.50 of Circular 230. These include censure,
suspension, and disbarment. These sanctions can be applied for:

»  Incompetence or disreputable behavior,
»  Failure to comply with regulations, or
»  Willfully and knowingly misleading or threatening a client or prospective client, with intent to defraud.
§10.51 — INCOMPETENCE AND DISREPUTABLE CONDUCT
Section 10.51 defines disreputable conduct that can result in sanctions under §10.50.
There are 15 primary reasons the IRS could begin enforcement action against a practitioner:
1. Conviction of acriminal offense under the tax laws
2. Conviction of acriminal offense involving dishonesty or breach of trust n
3. Conviction of any felony under federd or state law which would render the practitioner unfit to practice

before the IRS

4. Knowingly giving false and misleading information to the Department of Treasury in connection with a
pending or likely-to-be-pending tax matter (Facts or other matters contained in testimony, federa tax
returns, financia statements, applications for enrollment, affidavits, declarations, and any other document or
statement, written or oral, are included in the term “information.”)

5. Solicitation of employment by the use of false or misleading representations with intent to deceive a client
or prospective client in order to procure employment, or intimating that the practitioner is able improperly to
obtain special consideration or action from the IRS

6. Willfully failing to file a federal tax return or willfully evading or attempting to evade any assessment or
payment of federal tax

1. Willfully assisting, counseling, or encouraging aclient or prospective client to violate any federa tax law, or
knowingly counseling or suggesting to aclient or prospective client an illegal plan to evade federa taxes

8. Misappropriating or failing to promptly remit client funds for payment of taxes or other obligationsto the IRS
9. Bribing or threatening an IRS employee in an attempt to receive favorable treatment

10. Disbarment or suspension from practice as an attorney, CPA, public accountant, or actuary by any state or
any federal court, agency, or body

1. Knowingly aiding and abetting another person to practice before the IRS while under suspension or disbarment

12. Engaging in contemptuous conduct in connection with practice before the IRS, including the use of abusive
language, knowingly making false accusations or statements, or circulating or publishing malicious or
libelous matter

13. Giving a false opinion, knowingly, recklessly, or through gross incompetence, that is intentionally or
recklessy misleading on questions regarding federal tax laws

14.  Willfully failing to sign atax return when the practitioner’s signature is required by federal tax laws

15.  Willfully disclosing or using tax return information in a manner not authorized by the Code
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Note. The proposed regulations® add the following to the list of primary reasons that the IRS could begin
enforcement action against a practitioner:

»  Willfully failing to file on electronic media a tax return prepared by the practitioner when the
practitioner isrequired to do so by the federal tax laws (unless the failure is due to reasonable cause
and not due to willful neglect)

o Willfully preparing all or substantialy al, or signing as a compensated tax return preparer, a tax
return or claim for refund when the practitioner does not possess a current or otherwise valid PTIN
or other prescribed identifying number

*  Willfully representing a taxpayer before an officer or employee of the IRS unless the practitioner is
authorized to do so under Circular 230.

PROPOSED CIRCULAR 230 REVISIONS

On August 19, 2010, the IRS released proposed regulations® to amend Circular 230. The proposed regulations
generally would extend the current regulations that apply to attorneys, CPAs, EAS, enrolled actuaries, and enrolled
retirement plan agentsto al tax return preparers, including currently unenrolled tax return preparers.

The proposed regulations would clarify the definition of practice, establish a new registered tax return preparer
designation and the dligibility requirements for becoming a registered tax return preparer, revamp standards for the
preparing of tax returns, revise rules regarding continuing education providers, and amend multiple other sections of
Circular 230.*

A brief description of the most significant of the proposed modifications (other than those covered in the preceding
section) follows.

§10.2 — DEFINITIONS

Under the current definition of practice, preparing atax return or claim for refund congtitutes practice before the IRS.
Likewise, a person who files atax return or claim for refund prepared by someone else is engaged in practice before
the IRS. Some tax professionals have suggested that they are not engaged in practice before the IRS unless they both
prepare and file a tax return or claim for refund. Accordingly, the proposed regulations revise 810.2(a)(4) to
specifically clarify that either preparing or filing adocument may constitute practice before the IRS.

Section 10.2 (a)(8) of the proposed changes to Circular 230 clarifies that the definition of tax return preparer is the
same as the meaning in IRC §7701(a)(36), which states:

The term “tax return preparer” means any person who prepares for compensation, or who employs one or
more persons to prepare for compensation, any return of taximposed by this title or any claim for refund of tax
imposed by this title. For purposes of the preceding sentence, the preparation of a substantial portion of a
return or claim for refund shall be treated as if it were the preparation of such return or claim for refund.

% |bid.
% |bid.
% |RSNews Rel. IR-2010-091 (Aug. 19, 2010).
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§10.3 — WHO MAY PRACTICE

The proposed regulations establish a new registered tax return preparer designation. A registered tax return
preparer isapractitioner who haslimited practice authority before the IRS. Practice for aregistered tax return preparer
islimited to preparing tax returns, claimsfor refund, and other documents for submission to the IRS. A registered tax
return preparer may:

» Prepare, or assist in the preparation of all, or substantially all of atax return or claim for refund that is
commensurate with the level of competence that the registered tax return preparer has demonstrated by
written examination

» Sign tax returns, claims for refund, and other documents as the preparer, commensurate with the level of
demonstrated competence

» Represent taxpayers before revenue agents, customer service representatives, or similar officers and
employees of the IRS during an examination if the registered tax return preparer signed the tax return or
claim for refund for the taxable year under examination

Registered tax return preparers may not:

* Represent taxpayers before appeals officers, revenue officers, counsel, or similar officers and employees of
the IRS

»  Provide tax advice except as necessary to prepare atax return, claim for refund, or other document intended
to be submitted to the IRS

The conduct of the registered tax return preparer will be subject to the standards of conduct in Circular 230.

§10.4 — ELIGIBILITY

This section setsforth the requirements to become aregistered tax return preparer. These provisionswere described in
the “Preparer Licensing” section of this chapter.

§10.5 — APPLICATION FOR ENROLLMENT

This section explains the procedures for application to become a registered tax return preparer, which generally are
consistent with the procedures currently utilized for EAs and enrolled retirement plan agents. The proposed
regulations permit the IRS to change the application procedures for registered tax return preparers.

Once an application to become a registered tax return preparer is approved, the IRS issues a registration card or
certificate to each individual . Each card or certificateisvalid for the period stated on the card or certificate.

§10.6 — TERM AND RENEWAL

Section 10.6 of the proposed regulations sets forth the procedures for registered tax return preparers to renew their
applications to practice before the IRS. The completion of continuing education (CE) requirements is a condition
for renewal.

Note. The CE requirements are explained earlier in this chapter, in the “Preparer Licensing” section.
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Section 10.6 of the current regulations authorizes CE credit to be awarded for hours relating to work as an instructor,
discussion leader, or speaker at an education program, as well as hours for authoring articles, books, or other
publications of federal tax-related matters. Currently, the maximum credit for instruction and preparation cannot
exceed 50% of the CE requirement for an enrollment cycle. The proposed regulations reduce the maximum credit for
instruction and preparation to four hours annually of the CE requirement. The proposed regulations also remove the
ability to receive CE hoursfor authoring books, articles, or other publications.

Each individual applying for renewal must retain the following qualifying CE credit information for four years
following the date of renewal:

1. Name of the sponsoring organization
Location of the program
Title of the program, qualified program number, and description of its content

Written outlines, course syllabi, textbook, and/or electronic materials provided or required for the course

Credit hours claimed

2.

3

4

5. Dates attended
6

1. Names of the instructors, discussion leaders, or speakers, if applicable
8

Certificate of completion and/or signed statement of the hours of attendance obtained from the CE provider

§10.9 — CONTINUING EDUCATION PROGRAMS

Under this section of the proposed regulations, providers of CE courses are required to maintain records and education
material concerning their programs and the individuals who attend them. They also must obtain approva of each
program to be qualified as a CE program.

§10.30 — SOLICITATION

The proposed regulations provide that a practitioner may not use or participate in the use of any form of public
communication or private solicitation that contains afalse, fraudulent, coercive, miseading, or deceptive statement or
claim related to any IRS matter. Registered tax return preparers may not use the term “certified” or imply an
employer/employee relationship with the IRS in describing their professiona designation.

IRC §7216: DISCLOSURE OR USE OF INFORMATION BY PREPARERS

In January 2008, the IRS and Treasury Department issued regulations under IRC §7216 which were applicable to
disclosures or uses of tax return information after January 1, 2009. The regulations provided that tax return preparers
could use certain limited tax return information for the purposes of compiling, maintaining, and using lists for the
solicitation of tax return business. The regulations al so describe limited circumstances when atax return preparer was
allowed to use tax return information to produce statistical compilations and when the preparer could use or disclose
the produced statistical compilation without written consent.

The IRS and Treasury Department issued Notice 2009-13 in February 2009, in order to provide interim guidance
relating to the disclosure and use of statistical compilations of anonymous tax return information. Notice 2009-13 set
forth rulesused by the IRS and Treasury Department during 2009 while they considered whether the interim guidance
should be adopted or further amended.
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NEW 87216 GUIDANCE

On December 29, 2009, the IRS issued TD 9478, which contains final and temporary regulations pertaining to the
disclosure and use of tax return information by tax return preparers. These regulations provide updated guidance to
tax return preparers regarding the following:

* Theuseof information related to lists for solicitation of tax return business,
» Thedisclosure or use of statistical compilations of data by atax return preparer, and
» Thedisclosure or use of information regarding conflict reviews.

These temporary regulations supersede the interim guidance provided by Notice 2009-13.

Use of Information for Solicitation of Tax Return Business

The IRS and Treasury Department will amend the regulations under IRC 87216 to provide alimited expansion of the
data that tax return preparers can use and include in lists for tax return business without obtaining taxpayer consent.
Such listsfor solicitation of tax return business may not be used to solicit business unrel ated to tax return preparation.

Under current regulations, atax return preparer is allowed to compile and maintain alist for solicitation of tax return
business consisting only of the names, addresses, email addresses, and phone numbers of taxpayers whose tax returns
have been prepared or processed by the preparer.® The IRS and Treasury Department are amending the regulations to
expand the information that may be compiled and maintained to include taxpayer entity classification or type and
taxpayer income tax return form number.*

The revised regulations clarify that the tax return preparer may use thislist to contact taxpayers on thelist for the purpose
of offering tax information and general business or economic information or analysis for educational purposes, or
soliciting additional tax return preparation services to the taxpayers. It is contemplated that “ offering tax information”
includes explanations of current developmentsin tax law.® A tax return preparer can use a variety of methods to contact
taxpayers, including direct contact, newdetters, and email.*

Example 11. Tessa is a tax return preparer whose office is located in northern Illinois. Tessa prepares
income tax returns for taxpayers who live in Illinois, Wisconsin, Michigan, and Indiana. Tessa maintains
alist of taxpayer clients which contains the names, addresses, email addresses, phone numbers, entity
classification, and income tax form number for each client. To ensure that her clients only receive the
information updates that are relevant to them, Tessa uses this list to direct her outreach efforts towards
clients by zip code and income tax return form number. Tessa is allowed to use the list information in this
manner without obtaining taxpayer consent because she is providing tax information for educational or
informational purposes, provided she does not use the announcements to solicit business that is unrelated
to tax preparation.

Example 12. Tessa, from Example 11, provides monthly newdetters to al of her taxpayer clients. The
newsdl etters contain federal income tax updates and are delivered to her clients by email or postal mail. When
Tessa hires a new employee, she announces the new employee in the monthly newdetter. Each
announcement includes a photograph of the new employee, the employee's name, qualifications, and
employment responsibilities. Tessa is allowed to include the new employee announcements because thisis
considered tax information for educational or informational purposes, provided the announcements do not
contain solicitations for business that is unrelated to tax preparation.®

. TD 9478, 2010-4 IRB.

2 Temp. Treas. Reg. §301.7216-2T(n)(1).

% TD 9478, 2010-4 IRB.

% Rev. Rul. 2010-4, 2010-4 IRB.

% These two examples were adapted from Temp. Treas. Reg. §301.7216-2T(n)(2).
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A tax return preparer may not transfer the compiled taxpayer list to any other person unless the transfer takes placein
conjunction with the sale or other disposition of the tax return preparation business.* The regulations clarify that tax
return information made available to a potentia purchaser for due diligence purposes constitutes a disclosure, rather
than atransfer, of that information.

Use of Auxiliary Service Providers

The regulations under 87216 define “tax return preparer” asincluding “any person who is engaged in the business
of providing auxiliary services in connection with the preparation of tax returns...”*” A person who is engaged in
the business of providing auxiliary services in connection with the preparation of tax returns is one who holds
himself out to tax return preparers or taxpayers as a person who performs auxiliary services.® For example, third-
party service providers who create, publish, or distribute newsletters, bulletins, or similar publications on tax-
related subjects typically represent themselves to tax professionals as persons who perform services auxiliary to
tax return preparation.*

A tax return preparer may disclose tax return information to another tax return preparer located in the United Statesto
obtain auxiliary services that are not substantive determinations affecting the tax liability reported by taxpayers. This
disclosure may occur without taxpayer consent.”

Example 13. Tax return preparer Catie engages third-party service provider Quantum Tax Facts Co. to
publish both paper and electronic monthly newsletters containing educational tax information, tax tips, tax
law updates, and direct solicitation for Catie's tax return preparation business. Catie discloses to Quantum
the names and mailing addresses of clients for whom she does not have email addresses. Quantum then
prints those names and mailing addresses onto the paper newsletters it produces for Catie. Quantum
provides Catie with the completed newsletters in paper and electronic format, and Catie then distributes
them to her tax return preparation clients, using a list that contains taxpayer names, addresses, and
email addresses.*

Auxiliary service providers also include professional liability insurance carriers who offer liability coverage for
claims or potential claims that directly relate to the tax returns prepared or processed by the insured tax return
preparers.*? A professional liability insurance carrier may require the tax return preparer to disclose information such
as client names, descriptions of the services provided to the named clients, tax return information describing the
circumstances of the claim, and copies of relevant tax returns. Disclosure of such information is permitted without
taxpayer consent, if the information is necessary in order to obtain the services provided by the professional liability
insurance carrier.

Disclosure of Statistical Compilations of Tax Return Information

Notice 2009-13 provided interim guidance on disclosures of anonymous statistical compilations of tax return
information occurring after February 8, 2009. Under these guidelines, statistical compilations can be disclosed
without taxpayer consent if the purpose of the disclosureisin support of the tax preparation business. The rel ease of
the statistical information can sometimes be useful from apublic-policy perspective. In some cases, groups such asthe
Volunteer Income Tax Assistance (VITA) program must compile statistical information showing the percentage of
low-income taxpayers in order to obtain corporate and public funding for the program. Under previous regulations,
thiswas a prohibited disclosure.

% Temp. Treas. Reg. §301.7216-2T(n)(1).

. Treas. Rey. §301.7216-1(b)(2)(i)(B).

®. Treas. Reg. §301.7216-1(b)(2)(iii).

® Rev. Rul. 2010-4, 2010-4 IRB.

“© Tregs, Reg. §301.7216-2(d)(1).

4 Adapted from example in Rev. Rul. 2010-4, 2010-4 IRB.
“2 Rev. Rul. 2010-5, 2010-4 IRB.
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In response to public comments received concerning Notice 2009-13 provisions, the IRS and Treasury Department
decided to amend Treas. Reg. 8301.7216-2(0). Temporary regulations were issued that allow atax return preparer to
disclose statistical compilations of tax return information without taxpayer consent for additional limited purposes.”

Tax return preparers are now allowed to use anonymous statistical data for marketing purposes and to assist taxpayers
in making informed choices about tax return preparers. Marketing and advertising is allowed, provided it isnot false,
misleading, or unduly influential.“ However, disclosure of statisticsthat identify dollar amounts of refunds, credits, or
deductionsis prohibited.

Any disclosure of a statistical compilation, other than to satisfy reporting requirements or in conjunction with the
disposition of atax return business, must be in aform which cannot be associated with a particular taxpayer. The data
disclosed may not be from a group of lessthan 10 tax returns.®

The temporary regulations continue to permit groups such as the VITA program to compile statistical information in
order to comply with reporting requirementsin connection with grants. Such information may be disclosedin order to
comply with financial accounting or regulatory reporting requirements whether or not the data is anonymous or
disclosesinformation from fewer than 10 tax returns.*

Example 14. Miles is a tax return preparer who works in the VITA program. In 2010, in support of his tax
return preparation business, Miles submits a grant application to a charitable foundation to fund his

operations providing free tax return preparation services to low- and moderate-income families. In support

of this request, Miles includes anonymous statistical data from spreadsheet cells containing data from 10 or

more tax returns showing that, in 2009, Miles provided services to 500 taxpayers, that 95% of the taxpayer

population served by Miles received the EIC, and that the average amount of the EIC received was $3,300.

Despite the fact that this information constitutes an average credit amount, Miles may disclose the

information to the charitable foundation because disclosures made in support of fundraising activities

conducted by VITA programs and other organizations described in IRC 8501(c) in direct support are

alowed under the regulations.”

Use of Information for Conflict-of-Interest Reviews

Temporary regulations under 87216 clarify that tax return preparers may use and disclosetax return information in order to
accomplish conflict reviews.”® A conflict review alows tax return preparers to fulfill legal and ethical requirements to
identify and avoid client conflicts of interest. They may be undertaken to comply with the requirements established by any
federal, state, or local law, agency, board, or commission, or by a professional association ethics committee or board.
Conflicts of interest may arise when atax return preparer is employed by another tax return preparer or tax return
preparation business, or when atax return preparer is considering engaging anew client.

Disclosures of tax return information in conjunction with conflict reviews are allowed without taxpayer consent.
However, only the disclosures necessary to accomplish the review are permissible. For example, if the only
information needed to allow the conflict review to be completed isthe names of taxpayers, then the tax return preparer
shall not disclose any tax return information other than the taxpayers' names.

TD 9478, 2010-4 IRB.

Temp. Treas. Reg. §301.7216-2T(0)(1).

Previous regulations required a group of at least 25 tax returns. See Notice 2009-13, 2009-21 IRB (Feb. 9, 2009).
Temp. Treas. Reg. §301.7216-2T(0)(1).

4" Temp. Treas. Reg. §301.7216-2T(0)(2).

“ Temp. Treas. Reg. §301.7216-2T(p)(2).

&5 & & B
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IRC 86662 imposes a 20% penalty on any portion of an underpayment of tax required to be shown on areturn. The
penalty rate is 40% in the case of gross valuation misstatements. An understatement of income tax is considered
substantial if the amount of the understatement exceeds the greater of 10% of the amount of tax required to be shown
on the return or $5,000.%° For corporations (other than S corporations or personal holding companies), there is a
substantial understatement if the amount of the understatement exceeds the lesser of:

1. 10% of the tax required to be shown on the return (or, if greater, $10,000), or
2. $10 million.*®

IRC 86694(a) imposes a penalty on a tax return preparer for filing a return or claim for refund reflecting an
understatement of liability dueto an unreasonable position of which the tax return preparer knew or reasonably should
have known. The penalty for each such return or claim for refund is $1,000 or 50% of the income derived or expected
to be derived with respect to the return or claim.

A positionisgenerally treated as unreasonable unless:
» Thereisor was substantial authority for the position, or

» There was a reasonable basis for the position and it was properly disclosed in the return or in a statement
attached to the return.>

If the position relates to a tax shelter or a reportable transaction to which 86662A applies, the position is treated as
unreasonableif it is not reasonable to believe that the position would more likely than not be sustained on its merits.

Rev. Proc. 2010-15 updates guidance for determining when disclosure is adequate for the purposes of reducing the
understatement of income tax under 86662(d) and avoiding the preparer penalty under 86694(a). The following steps
arerequired to comply with Rev. Proc. 2010-15:

1. Additional disclosure of facts or positions taken is unnecessary for purposes of reducing any
understatement of income tax, provided that the forms and attachments are completed clearly and in
accordance with their instructions.

2. The money amounts entered on the forms must be verifiable. A number is verifiable if the taxpayer can
prove the origin of the amount upon audit. The taxpayer must also demonstrate good faith in entering that
number on the applicable form.

3. Additional disclosure may be necessary when the understatement arises from a transaction between related
parties. If an entry may present alegal issue or controversy because of a related-party transaction, then that
transaction and the relationship must be disclosed on Form 8275, Disclosure Satement, or Form 8275-R,
Regulation Disclosure Satement.

4. When the amount of anitemislisted on aline that does not have a preprinted description (such as under an
“Other Expense” category), the taxpayer must clearly identify the item by including a description on that
line. For example, to disclose a bad debt for a sole proprietorship, the words “bad debt” must be written or
typed on the line of Schedule C that shows the amount of the bad debt. Also, for Schedule M-3 (Form 1120),
Part 11, line 25 (other income (loss) items with differences) or Part 111, line 35 (other expense/deduction
items with differences), the entry must provide descriptive language — for example, "Cost of noncompete
agreement deductible not capitalizable.” If space limitations on a form do not allow for an adequate
description, the description must be continued on an attachment.

© |RC §6662(d)(1)(A).
. |RC §6662(d)(1)(B).
5. Rev. Proc. 2010-15, 2010-7 IRB.
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5. Although ataxpayer may meet the literal disclosure requirements of Rev. Proc. 2010-15, the disclosure will
not prevent an accuracy-related penalty under 86662 if the item or position on the return:

a. Doesnot have areasonable basis,
b. Isattributableto atax shelter item, or

c. Isnot properly substantiated or the taxpayer failed to keep adequate books and records related to the
item or position.

6. Disclosure will have no effect for purposes of the tax preparer penalty under §86694(a) if the position is
related to atax shelter or areportable transaction to which 86662A applies.

Rev. Proc. 2010-15 lists the information necessary to meet the adequate disclosure provisions when:
»  Completing Form 1040, Schedule A, Itemized Deductions;
* Reporting certain trade or business expenses,
* Reporting differences in book and income tax reporting;
*  Reporting foreign tax items; and

* Reporting other items, including moving expenses, employee business expenses, fuels credit, and
investment credit.

SIGNING REQUIREMENTS

The individual tax return preparer who has primary responsibility for the overall substantive accuracy of the tax
return or claim for refund is the signing tax return preparer. A nonsigning tax return preparer, on the other hand, is
any tax return preparer who is not a signing preparer but who prepares all or a substantial portion of a return or
claim for refund.*

IRC 86695(b) says that any person who is required to sign a tax return or claim for refund as atax return preparer
and who failsto comply with the regulations is subject to a penalty of $50 for each such failure with a maximum of
$25,000 per person imposed with respect to each calendar year. This penalty may be abated if the failureto signis
due to reasonable cause and not willful neglect and is effective for tax returns and claims for refund prepared after
May 25, 2007.%

Example 15. Anson Lega Services employs Bianca, a lawyer, to prepare clients estate tax returns and
claimsfor refund of taxes. Anson is hired by Cassandrato prepare afederal estate tax return. Anson assigns
Bianca to prepare the return. Bianca obtains the information necessary for completing the return from
Cassandra and makes determinations regarding the proper application of the tax lawsto such information in
order to determine the estate’s tax liability. Bianca then forwards such information to Dexon, a computer tax
service that performs the mathematical computations and prints the return by means of computer processing.
Dexon then sends the completed estate tax return to Bianca who reviews the accuracy of the return. Bianca
isthe individual tax return preparer who is primarily responsible for the overall accuracy of the estate tax
return. She must sign the return as tax return preparer in order to avoid the §6695(b) penalty.*

2 Treas. Reg. §301.7701-15(b)(1)-(2).
% Rev. Proc. 2009-11, 2009-3 IRB.
% Example adapted from Treas. Reg. §1.6695-1(b)(4).

2010 Chapter 6: Ethics 215

Copyrighted by the Board of Trustees of the University of lllinois.
This information was correct when originally published. It has not been updated for any subsequent law changes.




2010 Workbook

Rev. Proc. 2009-11 listsall formsthat are considered areturn or claim for refund for purposes of §6694. It also listsall
forms that require a return preparer’s signature in order to avoid a 86695(b) penalty. The list is categorized into the
following types:

* Incometax returns

» Estate and gift tax returns

*  Employment tax returns

» Miscellaneous excise tax returns

» Alcohol, tobacco, and other excise taxes
» Information returns and other documents

The revenue procedure is effective for all forms, tax returns, amended tax returns, and claims for refund filed after
January 1, 2009.

A signing tax return preparer must sign thetax return or claim for refund after it is completed and beforeit is presented
to the taxpayer for signature. For electronically-signed tax returns, the return need not be signed prior to presenting a
completed copy to the taxpayer. However, the signing tax return preparer must provide al information that will be
transmitted as the electronically-signed tax return to the taxpayer along with a Form 8879, IRS e-file Sgnature
Authorization, or other applicable IRS e-file signature form.>

Tax return preparers may use a rubber stamp, mechanical device, or computer software program to sign original returns,
amended returns, and requests for extensions. These alternative signing methods must include either a facsimile of the
preparer’s signature or the preparer’s printed name. Tax return preparers utilizing one of these alternative means are
personally responsible for affixing their signaturesto returns or requestsfor extension. The alternative signing methods
are not to be used for other types of documents which currently require manual signatures, such as elections, applications
for changesin accounting method, powers of atorney, or consent forms.®

If the signing tax return preparer is unavailable to sign the return or claim for refund, another tax return preparer may
sign provided that the entire preparation of the return or claim for refund is reviewed prior to signing.

Example 16. Patton’s Accounting employs Cameron, Samuel, and Tanisha to prepare gift tax returns for
taxpayers. After Cameron and Samuel have collected the information from a taxpayer and applied the tax
laws to the information, the return form is completed by a computer service. On the day the returns prepared
by Cameron and Samuel are ready for their signatures, Cameron is away from the city for aweek on another
assignment and Samuel is working at another office in the same city. Tanisha may sign the gift tax returns
prepared by Cameron, provided that Tanisha reviews the information obtained by Cameron relative to the
taxpayer and reviews the preparation of each return prepared by him. Tanisha may not sign the returns
prepared by Samuel because Samuel is available.®

5. Treas. Reg. §1.6695-1(b)(1)-(2).
% |RS Notice 2004-54, 2004-33 IRB.
% Adapted from Treas. Reg. §1.6695-1(b)(4).
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A signing tax return preparer must furnish an identification number identifying the preparer, his employer, or both, as
may be prescribed on areturn or claim for refund after it is completed and before it is presented to the taxpayer.>®
Failure to furnish the identification number may result in a penalty of $50 for each failure, up to a maximum of
$25,000 per person per calendar year. The penalty may be abated if the failure is due to reasonable cause and not
willful neglect.”

Note. Under the new preparer licensing requirements discussed earlier in this chapter, the required
identification number for an individual will be the PTIN.

ETHICAL DILEMMA SCENARIOS

Tax preparers are often faced with ethical dilemmas in their day-to-day tax practice. Responses to these issues vary
from person to person depending on factors such as age, education, professional stature, and locale. The following
ethical dilemmas are designed to provoke thought and discussion. When evaluating the dilemma, consider the
following questions.

*  What aretheissues of the situation (e.g., conflict of interest, due diligence, Circular 230 or IRC provisions)?

* What arethe factors to consider in the situation (e.g., who is affected by the situation, what aternatives are
available to those who must resolve the dilemma, what are the consequences of each alternative)?

*  What isthe appropriate action in the situation?

SITUATION #:

What are the issues?

Who is affected, what alternatives are available, and what are their consequences?

What is the appropriate action?

% |RC §6109(a)(4).
. Treas. Reg. §1.6695-1(c)(1).
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SITUATION#

What are the issues?

Who is affected, what alternatives are available, and what are their consequences?

What is the appropriate action?

SITUATION 1

AldaHydeisaCPA. Her client, Victor Frees, presents her with a Form 1099-MISC indicating he earned $601 from
the Summertime Ice Company. Aldalearnsthat Victor earned thisincome from delivering ice locally to vendors at a
3-day festival. While preparing his Schedule C, Victor informs Aldathat he drove his personal vehicle 11,000 miles
while delivering ice that weekend.

Aldaisfairly certain Victor meant to report only 1,100 milesinstead of 11,000 miles. However, when she suggests to
him that perhaps he miscalculated his mileage, Victor insiststhat he drove 11,000 miles. What should Aldado?

SITUATION 2

Ken Peters is the managing director for his firm's tax practice. He inadvertently receives an email communication
written by Mack, one of his practitioner-employees, to his old college roommate, Jocko. Peters notices the email
contains tax advice so hereadsit.

Jocko is seeking advice from Mack regarding how much he can deduct as a charitable contribution if he donates his
old letter jacket to the college booster club. Mack’sreply indicates that the jacket should be very valuable since Jocko
used to be a star football player. Mack states the jacket would probably sell for $1,000 or more on eBay.

Should Peterstake any action after intercepting this email?

SITUATION 3

For the past two years, Jesse Johns has goneto Ana Yu, an EA, to get histax return prepared. In 2010, Jesse brings his
Form W-2 from Bahama Mama Cycle Shop and a Form 1099-INT to Ana. Although these are the same types of
documents that Jesse brought in the previous two years, Ana inquires whether he had any other income for the tax
year. Jesse tells her that he did not have any other income.

And'snext client, Sylvie Madison, mentions that she ran into Jesse as he was|eaving. Sylvietells Anathat she has had
all her car repairs done by Jesse for several years. “Heis so much cheaper than a‘regular’ body shop since he works
out of hishome.”

Anadoes not respond to Sylvie'scomments but thisisthe first knowledge she had that Jesse had another business that
he was not reporting on histax return.

What should Anado?
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SITUATION 4

Justin Timberline makes an appointment in 2011 to have his tax return prepared by Jack Whittaker, the managing
member of Whittaker and Associates, LLC. Justin had hisprior years' tax returns prepared el sewhere, so he brings his
2009 tax return to his appointment with Jack. As Jack reviews the 2009 return, he notices that Justin had been married
during the year and that he had income reported on a Schedule C. Justin tells Jack his former wife, Jessica Red, has
custody of their two children but that he is entitled to the dependency exemptions. He further says that she took over
the business and holds all its assets. According to Justin, these matters were agreed to in the divorce settlement. Jack
asks Justin for a copy of the divorce settlement, which Justin agreesto provide.

The next day, Jack learnsthat Justin’s ex-wife Jessica also made an appointment with one of the other professionals at
Jack’s firm to have her 2010 tax return prepared.

What action should Jack take?

SITUATION 5

Zef Phyrr visits CPA LatriciaKennedy in June 2010 after receiving a notice from the IRS. The notice statesthat Zef's
return for 2006 is delinquent and includes a 2006 tax return prepared by the IRS. Zef admits to Latricia that he had
received several IRS notices previously which he ignored. Zef is 28 and confessesthat he has never filed atax return.
He worked for his father from age 18 to age 24, where he was paid “under the table.” Zef then took a job with a
company that makes beer pong tables, which issued annual FormsW-2 to him.

Zef wants Latricia to help him file tax returns for 2006 up to the present to “get the IRS off his back.” However, he
does not think it isnecessary tofilereturnsfor years prior to 2006 since the IRS “would have no way of knowing” how
much income he had for those years.

Wheat should Latriciado?

ETHICAL DILEMMAS DISCUSSION AND SUGGESTIONS

SITUATION 1

AldaHyde isa CPA. Her client, Victor Frees, presents her with a Form 1099-M|SC indicating he earned $601 from
the Summertime Ice Company. Aldalearns that Victor earned thisincome from delivering ice locally to vendors at a
3-day festival. While preparing his Schedule C, Victor informs Aldathat he drove his personal vehicle 11,000 miles
while delivering ice that weekend.

Aldaisfairly certain Victor meant to report only 1,100 milesinstead of 11,000 miles. However, when she suggests to
him that perhaps he miscalculated his mileage, Victor insiststhat he drove 11,000 miles. What should Alda do?

Issue. Theissueiswhether Aldaisusing correct datato prepare Victor’stax return.

Factors to Consider. Although §10.34 of Circular 230 relieves practitioners from the duty to audit their clients, it does
not relieve them from the responsibility for making reasonable inquires when facts and circumstances indicate
something isamiss.

In the situation presented here, Alda determines that Victor would have to have driven an average of 3,667 miles per
day, or over 152 miles each hour for 72 straight hours, in order to substantiate the number of miles he claimsto have
driven. By illustrating these facts to Victor, Alda may be able to convince him that he made an error in reporting his
mileageto her.

Appropriate Action. |f Victor continuesto insist that he drove 11,000 miles, Aldawould have to forgo preparing his
return, since his claim would not satisfy the realistic possibility standard of §10.34.
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SITUATION 2

Ken Peters is the managing director for his firm's tax practice. He inadvertently receives an email communication
written by Mack, one of his practitioner-employees, to his old college roommate, Jocko. Peters notices the email
contains tax advice so hereadsit.

Jocko is seeking advice from Mack regarding how much he can deduct as a charitable contribution if he donates his
old letter jacket to the college booster club. Mack’sreply indicates that the jacket should be very valuable since Jocko
used to be a star football player. Mack states the jacket would probably sell for $1,000 or more on eBay.

Should Peterstake any action after intercepting this email?
Issue. What isKen Peters' responsibility with regard to practitioners under his authority?

Factors to Consider. As principal overseer of hisfirm’s tax practice, Peters has a responsibility for ensuring that the
practitioners under his authority comply with §810.35 of Circular 230. Since Peters was aware that Mack dispensed
written advice regarding a federal tax matter, he should take reasonable steps to ensure that Mack is aware of the
810.35 disclosure requirements. Failure to take action to ensure his firm’'s employees comply with §10.35 could
subject Petersto disciplinary action.

Peters should al so discusstheimplications of Mack’s suggestion of aspecific dollar amount for the value of the jacket,
since Jocko may have relied on the professional opinion of his friend and deducted $1,000 as his contribution to the
booster club.

Appropriate Action. Mack should suggest that Jocko seek the opinion of aqualified appraiser and advise Jocko of his
need to obtain awritten receipt for his donation to the booster club.

SITUATION 3

For the past two years, Jesse Johns has goneto Ana Yu, an EA, to get histax return prepared. In 2010, Jesse brings his
Form W-2 from Bahama Mama Cycle Shop and a Form 1099-INT to Ana. Although these are the same types of
documents that Jesse brought in the previous two years, Anainquires whether he had any other income for the tax
year. Jesse tells her that he did not have any other income.

And'snext client, Sylvie Madison, mentions that she ran into Jesse as he was|eaving. Sylvietells Anathat she has had
all her car repairs done by Jesse for several years. “Heis so much cheaper than a‘regular’ body shop since he works
out of hishome.”

Anadoes not respond to Sylvie's comments but thisisthe first knowledge she had that Jesse had another business that
he was not reporting on histax return.

What should Anado?

Issue. What is the appropriate course of action for Ana to take with respect to the information she inadvertently
obtained from Sylvie?

Factors to Consider. Although Ana cannot be certain that Sylvie is giving her correct information about Jesse's side
business, she has an obligation to discuss the matter with Jesse. Under §10.21 of Circular 230, Anamust advise Jesse
of the consequences of errors or omissions on histax return.

Appropriate Action. If Jesse refusesto report the additional income on his 2009 tax return and amend his prior years
returns, Ana should refuse to prepare Jesse's 2009 return. Circular 230 requires that a preparer notify the client. It is
the client’s responsibility to file any corrected tax returns.
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SITUATION 4

Justin Timberline makes an appointment in 2011 to have his tax return prepared by Jack Whittaker, the managing
member of Whittaker and Associates, LLC. Justin had hisprior years' tax returns prepared el sewhere, so he brings his
2009 tax return to his appointment with Jack. As Jack reviews the 2009 return, he notices that Justin had been married
during the year and that he had income reported on a Schedule C. Justin tells Jack his former wife, Jessica Red, has
custody of their two children but that he is entitled to the dependency exemptions. He further says that she took over
the business and holds all its assets. According to Justin, these matters were agreed to in the divorce settlement. Jack
asks Justin for a copy of the divorce settlement, which Justin agreesto provide.

The next day, Jack learnsthat Justin’s ex-wife Jessica also made an appointment with one of the other professionals at
Jack’s firm to have her 2010 tax return prepared.

What action should Jack take?
Issue. Doesaconflict of interest exist if Jack’s firm prepares both Justin’s and Jessica's tax returns?

Factors to Consider. A potential conflict of interest can arise when preparing returns for both Justin and Jessica since
nUMerous i ssues can create opposing interests for divorced couples, such asthe allocation of estimated tax payments,
NOL and passive loss carryforwards, the classification of alimony payments, and possible innocent spouse claims.

Since the couple had children together, many more issues can arise. Determining who will receive the dependency
deductions along with the child tax credit, education credits, and child care credit can create conflict.

Appropriate Action. Jack’s firm may prepare returns for both Justin and Jessicaiif he informs both of them about the
potentially conflicting situation and obtains the signature of both parties granting consent for Jack and his associate to
prepare both returns. However, Jack may wish to represent only one party to lessen hisfirm’'s potentia for conflict.

SITUATION 5

Zef Phyrr visits CPA Latricia Kennedy in June 2010 after receiving anotice from the IRS. The notice states that Zef’s
return for 2006 is delinquent and includes a 2006 tax return prepared by the IRS. Zef admits to Latricia that he had
received several IRS notices previously which heignored. Zef is 28 and confessesthat he has never filed atax return.
He worked for his father from age 18 to age 24, where he was paid “under the table.” Zef then took a job with a
company that makes beer pong tables, which issued annual FormsW-2 to him.

Zef wants Latricia to help him file tax returns for 2006 up to the present to “get the IRS off his back.” However, he
does not think it isnecessary tofilereturnsfor years prior to 2006 since the IRS “would have no way of knowing” how
much income he had for those years.

Wheat should Latriciado?

Issue. Since Latricia has knowledge that Zef has not filed returns for years prior to 2006, what are her obligations
with respect to that information?

Factors to Consider. The statute of limitationsfor the IRS to assess and collect any outstanding balances does not start
until areturn has been filed. The longer that Zef delaysfiling his delinquent returns, the larger the late-filing penalties
and interest charges will grow. Latriciamust make certain that Zef is aware of these facts.

Under 810.21 of Circular 230, a practitioner who is aware of her client’s noncompliance and/or omission of anything
submitted to the IRS must advise the client promptly of the consequences of the noncompliance, error, or omission.

Appropriate Action. Latriciacan prepare Zef’sreturnsfor 2006 and forward. She has no obligation with respect to the
earlier years beyond notifying Zef of the potential ramifications of not filing those returns.
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